
ORDER SHEET
IN THE HIGH COURT OF SINDH AT }(ARACHI

llnd Appeal No.105 of 20.t6

Muhammad Azad KanraI
Versus

Moinuddin & others

D.r t c, Order wi th signatu re of Judge

1 . For hearing of CMA 911 j / 1 6
2, For hearing of main case

Mr. l\bdut Wahab Batoch for appettant.
Mr'. Naveed Ati for respondents.

'this Second Appeat fited by appetiant has arisen oj irr orclc,l

passod by appetLate court where his appeat bearing No.r5,f 2t)15 was

lr(.1(l as time barred. Atong with appeat an applrcatio, for corl(l.n.ltio. o,

d!.tay was fited supported by buriat certrficate,

It is ctaimed by the appettant,s counset that appetLirl.tt lras

contL.sled the :;uit before the triaI Court as there wqte two surts; one

fited by the appeLrant and the other by respondc.nt. Both thc srits were

consotidated and the evidence was recorded hence there witi, no reasoTr

or occasion that appeltant could have not fiLed appeat ln j:jn]e. He

subnrits that the detay was caused onty on account of sad derrjse of

apt)(rttant's young son in Behrain whose dead body was bror.rgl.tt to

PirkisLan and was buried somewhere on 25.12.2014 and,hencc appeltanl

wi.rs noI irr right framc of mjnd untrI he contacted l]js couns(rl lor fttinr,

;lrl)r)al whiclt was delayed for 1% month.

On the ol-hei.hagd tearned counset appearinrl for respon(l€]tls l.lals

sc't iorsLy olrposed tlle condonation of suclr de lay .ls {,ach day ,:)!rglrL to Dc

explirinccJ in his apptication seeking condorration of sucl.r deiay.
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I have heard the

ava ilable on recrod.

learned counse[ .rnd perused the n]..ttor ial

The delay was caused on account of sad demise of young son of

the appetlant. The detay was not on account of his business or any other

technicat jssue for which detay of each day is'required to be exptained.

l'lre,re irre certain occasions such as this one, which certainl.y d{)L,s nol

catl for t:ach day's exptanation as mentioning of it is sufficierrL lor lhe

Court to consider it sympatheticatty. CertainLy the discretion shouLcl not

be exercrsed extendry but, it catts for a favourabte discretion. The dead

body ol'appettant,s son was brought to pakislan and the buri;rl took

ptace. son"retime on Z5.1Z.ZOl4. Certainty for a father it wds a shock .rnd

it nrust have taken some time for him to recover. This olght to have

been considered by the appeltate Court white deciding the appticarron

for condonation of detay. I am of the view tha! a very harsh view was

taken by the appettate Court white considering the appticatjon for

condonation of detay. The appettant was not irj right frame of ntind as

mentioned in the apptication, when the time was expiring to ftte an

appeat. He however preferred the appeat after 1lt month. Such facts

and documents annexed with the apptication ought to have been taken

into' consideration by the appettate court as this is a case where

discretion coutd have been exercised by appettate Court for condoninp

the detay.

t) 
In view of Lhe above on this timited point of sad demise of

q appc[ant,s son Lhe appeaL is altowed and the case is remanded ro thc
appeltate Court for a decision on merits strictti in accordance

w jth in f our weeks from today with report to MIT-ll of this Court.
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Forwarded for information an d compliance to:1. The Mernber Inspection Team_ll of this Court.2. The tVth Add itional District Judge Karachi (Central)in Civil Appeal No.Reg. Muham mad Azad Kamal versus Moinuddin & oth e rs.3. The ltnd Senior Civil Judge Karachi (Central) in Civilsuit No.9 2Reg. Moin uddin versus Moha mmad Azad Kamal & others.
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ORDER SHEET

IN THE HIGH COURT OF SINDH AT KARACHI

llnd Appeat No. 1 05 of 201 6

Muhammad Azad Kanrat

Versus

Moinuddin E others

Date Order with signatu re f Judge

1. For hearing of CMA 9311/16

2. For hearing of main case

D1t{'d: 27.03.2018

Mr. Abdut Wahab Batoch for appeltant.

Mr. Naveed A[t for respondents'

l,-lhis Second Appeat fited by appettd,nt has alisen oI an order

t,
passed by appellate Court where his appe{t beari.ng No 15 of 2015 was

hotcl as time barred. Aiong with'appeat an aptptication for conclonation of

<Jelay was fited supported by buriat certificate.

It is ctaimed by the appettant's tbunset that appettant has

I
C'otrtested the suit'before the triat Court {s there wqle two suits; one

't,

fitecl by the appeltant and the other by respbndent. Both the suits were
,

:e was recordeb hence there was no reasonconsolidated and the evidenc

or occasion that appettant cculd .have nQt fited appeal in tjme' He

submits that the delay was cauded onty on account of sad demise of

appeltant's young son in Behrain .whose ead body was brought to

l

d
t

Pakistan and was buried somewhere on 25'12.2014 and'hence apPeltant

was not irr right frame of mjnd untit he contacted lris counsel for fiting

On the othdl'hand tearned couns.et afpearing for respondents has

sc"riousty opposed l-he condonation of such delay as each day ougllt to. be

explained in his apptication seeking condonation of .such delay.
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I ltavr,, ht'artl Llle {earned counseI iln(, l)(]rlrrie(l llri' rrrillt'r r,rl

, r,.,, r ila l> le orr TccTr:rd.

-l-hc (lctay was caLrsed on account of sad demil;c'rrf yr:trttil sort ol

Llrc apl)ettant. I he delay was not on accounl. oI hts busrness or .]lly o[h(]r

lc( lrr.rical issue for wlrich delay oi each 3ay is requ reci lo l)e cxi)larrrc'(1.

llr(,rr:r, ilrr).(.cIl;]jr c]ccirsrons such as this onc, whiclt ( f rtairtlv (l(,{r', lt()l

r,rll loT r';rclr clay's oxplar'ration .rs menli;ninrl ol iL is r,rriFiciclrt lor Llr(l

( ollr L lo collsicler il synrpatheticatly. CertairrLy the cli5creliorr sllo!t(l 1t(rt

Lrl cxt:rCrserl extcncjty but, 1t cails Ior a iavouraLrtc] di:,crcIror'], llrr.' tleacl

Lrociy ol apl)elli)nt's 50r'r was brought to Pakis!an arn(1 lhc l)LI rirl lo()l(

r)l,r( c :,onrcljrrc on 25.12.?014. Certainlv f or a lerlht"r iL rri , ir ,lrr,L l. rrcl

it ll]Lrst have lake:h some time for him to recover Th is oirght to lrave

itw

lr, irr conl;irlcred l)y the appettate Court white clecidirg Lhc irl)l)tr(,rliorr

l(,r ( i; r r ( ia, n , r I r ( ) r r oI delay. Iam oF the vicw Llr:rL ;r vor y lrirrs)r vcw wirs

i,ri('r lry Llrr: irppelt;rLc Court whjie con:,rclcrirrq tlr,-, ,;,,,,L ;rIr()rr lor

,.'rrrrlonalror ol clc-l.ry. Tlre appelt.rnt w.rs noL irr riqhl Ir;rnt,: ol rrrtrrr ;r:,

r r,D[,]or're(l 1f thar al)DLicatior.t, when the lirne wA5 ('xl)inll11 L{) [ i(] a11

r;,Ir:a[. Hr: l]crweveT prrelerred the appeat ailer 1ll? rllorrtl'r 1,Ltr lt l,rcf s

i|lr(i (iocur]r('nts arrnexc'd with tl.re appljcation ough[ [o l]il\,t, llcen Ial(c ]

jf lo considoral jon by the appettate Corrrt as this is .:r r:;[o wltc:rc

(lr',(:r,eIron coutci lrave been exercjsed by aplteLLate CoLrrt lor corrclorlin11

lll('(1el;ry.

'ln vicw of l.lrc above otr this LjnrlIe(l poinl r)1 sirl rl,rri,,r, o{

;i1.rpr:l[;tft'5 ,o l.ltc ;r1rP0aL is allowed ar](l tll('citsl] r.; rr:,rr-,r trlr,rl Lo 1,,,

apl.rrrltaL;c- CorrrL IoT a decisjon on merjts strictti ir] accorrlarrcr.,

-*-.-i
t-'l c

r ir lolrf wcel(s f rorl today with repori to MIT-lloI Llri:; {:,)r rt.
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