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IN THE HIGH COURT OF SINDH AT KAR,ACHI

Present:
Mr. Justice Muhammad Shafi Siddiqui
Mr. Justice Agha Faisal

Speciat Sates Tax Reference Apptlcation
No. 400 of 2017

Text (Private) Limited
Versus

The Commissioner- | & another

Date of Hearing 11 .05.2023

Appijcant Through Mr. Satman Aziz Advocale

Respondents: Through Mr. Shamshad Ahmad Narejo Advocate

JUDGMENT

Muhammad Shafi Siddiqui, J.- Thjs Reference is pressed for

adjudjcatjon for questions No.3(b) and 3(c), as trimmed down by the

appticant white he addressed the Reference. The two questjons, pressed

jnto service, are as under:-

"b) Whether the Learned Appellote Tribunol erred in holding
that the applicont is engoged in providing "telecommunicotiot)
services" chorgeable to soles-tax ot 19.5%, even thaugh such

services hove never been provided by the applicant till dote?

c) Whether the leorned Appellote Tribunal erred in holding
that the oppLicont is not providing "Coll Centre" services falling
under tariff heoding 9835.000?"

2. Scrutiny of sa[es tax return 55T-03, fited by the apptjcant as bejng

a registered person, ended up In jssuance of show-cause notjce dated

24.12.2014, whr'ch corresponds to a deposit of amount at the rate of 16%

on the value of taxabte services as agajnst the tetecommunication

servjces required and ljabte to Sindh Sates Tax at'19.5% on the value of

taxabte servjces w.e.f 01.07.2011 onwards. The appticant withln the

frame of show'cause notice (as coutd be seen from the frame of show-

cause notice) has provided / rendered the aforesajd taxable servjces for a
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tax period Juty 2012 to June 2014 covered under Tarjff Headjng 98.12 of

the Second Schedule to Sindh Sates Tax on Services Act, 2011. The

requisite amount was considered recoverable from the registered

person.

3. The Order-in-Originat, on consideration of the case made out jn

the show-cause notjce, imposed and/or directed recovery of short paid

amount atong with defautt surcharge wjth penatty. Such order was

assaited before the Commissioner (Appeats) Sindh Revenue Board, which

adjudged an amount of Rs.2,761,9421- and penatty of Rs.138,097/-

against Offence No.3 and defautt surcharge under section 44, whereas

the Order-in-Originat was set asjde to the extent of penatty of

Rs.4,942,6581- imposed against Offence No.2 of Tabte of Section 43.

4. Aggrieved of above, the appticant preferred an appeal before

Appetl.ate Tribunal sindh Revenue Board. The onty teniency sho\/n by the

AppeLtate Tribunal was that if appticant deposits prjncipat amour]t of

Sjndh Sates Tax invotved withjn 30 days of the receipt of the order then

as a special case penatty amount of Rs.138,097/- against Offence No.3 of

Table under section 43 of the Act 2011 would not be recovered. For the

defautt surcharge the Appettate Tribunat recommended that Sindh

Revenue Board may consider exemption of at least 50% of the amount of

defautt surcharge as a speciaI case.

5. As against these concurrent findjngs, this Reference has been

preferred on the two questions of taw, identjfied above.

6. Heard and perused record.

7. At the very outset none of the two questjons coutd be reckoned as

questions of taw arisjng out of the findings discussed above. The stance

of the appticant that mistakenty it got jtsetf registered as a

"telecommunication service provider" wjth Sjndh Revenue Board at the

relevant time, ts of no count as there is nothing in support thereof and
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to the contrary sufficient materia[ was avaitabte before the forum which

inctudes annuaI audited statements etc. which discussed and conctuded

on the count of facts as appticant bejng tetecommunication service

provider. lt remained unsubstantiated on the part of the applicant in the

tight of the status, as adjudged by the aPpticant jtself. The principat

activjty of the appticant inctudes the services of information technotogy

and tetecommunication products which inctude the promotion and

sponsor of tetecommunication and jnternet products and service events

on behalf of various ctients.

8. The jnstances of the appticant that their activities coutd onty be

summarized as a catl center has atso not inftuenced any of the fora

below. The understanding of memorandum atone js not decisjve to

adjudge the activities being undertaken by the appticant itsetf for

taxation purpose and hence it will not form a persuasive object for the

activitjes undertaken by the applicant. The Appettate Tribunal which is a

last fact finding forum has conctuded that no evidence as to the actjvity

of a catl center agent (which could attract different rate of [evy), has

been provided and produced by the applicant, notwithstanding the fact

that the evidence avaitable conctudes that the activity is of a

tetecommunication service. as coutd be seen from the financiat

statements of the appticant to which no rebuttal was avaitable, lf

appticant was/is a catl center service provider, it was mandatory for it

to be registered with PSEB to which no response was made. ln fact it

(appticant) was at the relevant time never registered with PSEB and

since it was a mandatory requirement, jt cannot be presumed to have

been operatr'ng as a call center.

9. As observed above, the two questions in fact are not questions of

[aw; rather questions of fact which facts were conctusive(y determined

by the three forums below, tast being the Appettate Tribunat whjch
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order is impugned before us under Reference jurisdictjon. No

interference as such is required and the questions are answered in

"negatiye" i.e. against the appticant and in favour of the respondents.

10. A copy of this decision may be sent under the seat of thjs Courr

and the signature of the Registrar to the tearned Appeltate Tribunat,

Sindh Revenue Board, Karachi, as required by section 63(5

Sates Tax on Services Act, 2011.

Sindh
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