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C.P,No. D-4669 / 2022 alw
c. P' No. o.s2so, 2272, 3501, 3508, 3512, 3513' 514,3775,4011' 40123

4 042, 406 3, 41 1 2, 4 t 86 , 4is1 , 42os, 4206, 4207 , 4255, 427 5, 4284. 4289 
'

4318, 4343, 4345, 4375, 443, 444, 445, 4538, A 539, 4540, 454a, 4542,

4543, 4544, 4537, 4598, 4653, 4654, 4704,4949, 5043, 5535, 8022 6239 ,

7003, 7033, 7898 & 8164 of 2022

Date Orderwith signature of Judge

PRtoRlry.

1) For hearing of Misc. No. 1979B/2022.
2) For hearing of main case.

07.03.2023.

{ Advocales for the Petilionorg.

Messrs. A6had Hussaln Lodhl, Taiiamul Hussai Lodhi, Nausheen Khan Tajjamul'

J.ri".,n.n ari, irtoin r,lu,liaq'itansoot Ali Ghangnro, Sami{tRehman Khar'

irir'l.iii iiri'1,r. l.arm staiit, s"te", Mansno, Rabia Khan Ralv sl^ai(h'

Raohlb lblahirn Juneio. Aieet Kuma', Syed lqbel H Shah, Ajeet Sunda'' '{eor

HJ;sain Abrc. Muhahma; Abem, FarrJkh Lsman, Raffy Zeeshal Javed Alal

Naeem Sulenan. Arshad hJssain Shenzad, Kashan Ahmed, Asglar Bangash' All

nloii p"iu*ii",'ii"qi, nr.dhawe, Nask Lalil Kha1, Falrukh lJsman l4uhammad

Al, M.llyas AhrnBd, Ahsan Zahoor'

Advocates Ior the ResDondents.

Mh Shah'd Ali Oureshi, Oazi Ayaalddin OJcshi, S' Ahsan A i Shan Morsn Ali

ii,ielrkriA,i l\a",b. vuttammad Aqeer ouEshi Ameel Bux Mello. oaim Ali

"rinl 
si"r'r:a e.i nu*, v!'ra"lmao Gnaq M.labbal Hussa:n Awan, Syed ALi

ii."i'zriai. er.. sljdiqui, lftilral rlussail, Ayaz saft/ar Jamel, sajjad Ari

l"i,""ilr.r,""n Aman, Blshra Aa {or zuba;r Hasl'ml, li,luhammad lshaque,

iatma"n nnmeo, Cnutam nti xhan, Amed Nosheftan Adil, Asad Attab So'ang"

iu*iJ sv"a,lru",I iso'""gi s. Mohsin lmam wasti, Ameer NausherwanAdi'

Mr- KafeolAhmed Abbasi, Adddonal Adlocap General Sindh'

Mr. Oaz.Avazudo,n OLleshi, Assislanl Allo ney Genorel

[tr G.M. 8i]utlo, AssislanlAtlomey General

Mr. Manzoor-ul Haq, Law oflicor Stal€ Bank.

.l
These matters were partly heard by us on 07 02.2023 and the gist of

the controversy as raised in these Pelitions has been recorded in the said

order which reads as under-
,We have heard the leamed counsel fol lhe petitioners as well as lor the

respondonls. Th6 cruxollhematle'ls thallhe Petilionssclahing lo be Recognized
providenl Fundsi Approved SupeBnnJalol Funds and Approved Gratuily Funds
(S.. chuls 478 ol PadW ol lh.2{ Schsduh snd lho 6s SchodJl0 to th. tncoho Tar

ordhlnc.,2001)have boen doned r€sp€clivo Exempliol Cenincabs, makrng lhem
liable lor la( deducl'ons on vadoJs lfansacllons, lnclJdlng but not l;m:tod lo. orort
ol oebls: divldendsi advanco paymonts on brokerage and commEslon: capltal
gains;€tc.oE.Thlshas.p€rhapsresu$dduoloate erdated307.2021 issuedbv
FBR to all Cor0mhione.s belT sono dtecllon on lhe lssue olTrLlsl Laws en;
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Speclalized Irusls related lo Pensions, Gratu,ty and S,Jp€rannualloi Fund, lialso
discloses holdrnq ofsomo meeljno rn FBRwlln provlncial au lhorll,os and lhe preclse
reason as slaled lr lhat pursu.nt Io P.ovlncial Leglslatlfi ln respoct ol Trusts by
way ol lndependent Acls; lncluding the Sindh Trusl Acl, 2020, lhe poii|onen are

liablo ,or compulsoty leglskallon and ln absencoofsuch rcgislGllon, ar6 nolentiJed
for any Exemplion Cedllicale,

ln our conslde'ed yer, such finding and dkection oIFBR lo all Comnlssole(s)
asking ll-e pelrioners lo obla:n Reg;stration Lnder respecl,ve TrJsl Acls ls ll-
Iounded and does not appear lo bg a corccl approacl' hasmuch as [1619 ls no
correspondrhg amendm€nlin the lncome Tax ordinsn.s,2001 afler promulgallon
ol lhe said Acls, and here,ore, lhe oblecllon, li any, lo thls effecl cannol bg
sustained. lnsolar as lhe odin.nce, 2001, is concemed, he posltlon rernains lie
saDo, wheeas,lhe Pe[tione6 belorc {s aro akeady approved by lhe Rospondents
and were being issued Exemption Cedilicates since long includlng up t02022.

Prima facie, lhe contenlior ol ths Pelitione6 appeaG lo be jusl, fah and co ect,
wher€as, tl6 ob,eclon ol lhe Respondents appeaElo b€ frlvolous, ard lh6rsiore.
lhis is a caso, &herein, i1 our considered !iew, cosl should b6 lmposod upon De
Respondenls / FBR as numercus petjlioas have come belore lhis Coud, resulting
in sheer waslaoe ol precious lrme of th€ CoJrl ll may atso be noled wirh concorn
lhal all peLlione6 are manag'ng funds pertail'ng to enployees end lleL wo lare
(po!l re!rcmonl) and iosolar as lhs enlillemenl lo exemp{ion is concerned, Urere
app€ars lo be no dhpute, excepl issuance ol an exemplion cerliicale, which
olheMise is mere procedural.

Beforo any oder lor imposition ol cosls could be passed, we have confionled
Respondenls Counsel and Mr. Shahjd Ali Qlreshi, leamed Counsel appeaing on
behallol some ollhe Respondenls /FBR requesls,or tine seek insiructions. Athis
.equesland asan Indulgence lime is allowed.

To cane.up on 21.02,2023 6t ll:00 A[4. lnterirn odels passed earlier to conlinle
lill lhe next date ol hearing. oilice b place copy ot lhis o.d€r in lhe connected
mallers as menUoned abovo.0n lhe next dale oflice shallsenl allhe connected
,les as well '

Theroafter, in compliance oflhe above order, instead ofwithdrawing

the jmpugned aclion :niliated by various Commissjoners, on the dtections

of FBR statement was llled by Mr. Shahid Ali eureshi, who is appea.ing in

c. p. No. D-5535/2022 wherein, lt was stated that matler was referred by

FBR to the Ministry ot Law & Justice for opinion and pursuant to such

opinion it has beon decided that unlil lhe Trusts are registered under the

Provincial Laws they are noi enlilled for exemption under lncome T.x
Ordinan.-a, 2001, From pe.usalotou. o.derdated 7.2,2023, it could be seen
that the crux ofthe matter ls lhal tho Pelltioners claiming lo be Recognized
provjdent Funds; Approved Superannuatlon Fuhds and Approved Gratuity
FundE (506 Clauso 478 ot prrt.lv of tho 2nd Schodulo and tho 6rh
Schodulo to tho lncomo Tax Ordlnanco, 2001) hav€ been d€nied
respecflve Exemptlon Ceniflcates, maklng lhom liable fortax deducfions on
various trao8acllons, lncludlng bul nol llmlted lo, profit an d€btsi dlvldends;
advanco paymott8 on brokoroge End commlssloni copltal gslns; otc. etc. i;

a
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fudher appears that the issue was initiated by lhe Commissioners

concerned on the ground thal P.ovinces have prornulgal€d independent

Trusl Acts incllding The Sindh Lust Act, 2O2O (.elevant for lhe preseni

pLrposes) which requires a cohpulsory regislralion, and therefore, in

absence of such regiskalion. lhe Pelitioners are lot enlilled ror any

exemption: hence, no exemplion certificale could be issued. lt fu her

appears thal from time to time wajver was granted by FBR with a rider lhal

such regist.alion cerlifcales be produced positively before lhe cuGoffdate.

It is an admitted posilion that pnbr lo promulgat;on of Gspective Prcvincial

T,ust Acls, the Pelitioners were olherwise always found to be entilled for

issuance of Exemplion Cedificates. Afler heariog all learned Counsel and

per!salofthe recod, we had observed lhal such slance ol FBR, as wellas

Commissioners. ls jll-founded and doos not appear to be correcl inasmuch

as no corresponding amendmenl was made jn lh€ Income Tax Ordinance,

2001 after promulgation of the Trusl Acts by lhe respective Provinces. lt is

not in dispule thal insofa.as the 200,l Ordinance is concerned, lhe position

remains the same, whereas, the Pelilioneas are olheMise eligible for such

eremption barring theh registralion at above. Wehad furlherobseNed ihat

such conducton the pa.tofFBR as well as Commissioners was aotjustilled;

rather has resulled j0 unneeessary liligstion by burdening lhe Colrrt and jn

additjon causinggreal inconvenience to the Pelfione.s aswell We had also

noled that Pelitioners b6lore !s are in fact acting as a Trust for a specilic

purpose. puaely tor mansging funds pedajning lo employe6s and thet

welfa,e, specillcally posl re{iremeni, and lherefore, by rvay ot indulgence,

matler was adjoLrrnedl however, with a nole of caution lhal if no remedial

aclion is taken by lhe Respondents, we may impose cost upon such

Respondenls lor having acled beyotd the mandale of law leading to thjs

unnecessary liligation unforlunately, despite beiog cautioned, they have

not corrected lheia stancei ralher a new plea has been raised thal some

legal opinion was oblajned from Mjnislry of Law and Justice This we may

add was afi aflerlhought on the part of Respondenls as the advice was

sooght on 15.2.2022 fiuch after lhe impugned aclion of the Respondents'

Though not relevani, but we may observe thai the advice soughl was on

also premised on a wrong assumption of facts and law inasmuch as firslly,

jl was not manc,alory for the Petitioners to get themselves regislered unde.

the Trust Act, 1882; secondly, 2001 Ordinaflce, .either plior lo lhe said

.epeal; not as ol loday mandates lhal th€ PeUtioners must be regislered

under Iho Provlncial Laws. ll may a,so be noled that a leamed Jl.rdge or lhe

Laho9 High Cou.l ln lho cas@ al Hlgh Noon Lobonlorlos Ltd. Vs.

Fodorctloh of Paklettn vide odet dltod 30.03.2022 in Wlit Petition No.

a
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17980 of 2022 has dealt the controversy and has accepled the stance of
the Petitlone16 by hotding that ln lhe 2OOl Ordinance, as well as In the Sjxlh
Schedule, it is not requked that for recognilion of provident Fund,
Regbkation unde. the Acl of 2020 is a pre-condifion. The relevant
observation are as underi

'8._ 
.. 

Peru sal ol Skh Schedute wilh lhe profisions of law, noled above, do$ nolshow lh"al for recognit;on ol providenl Funj, regjst ation unasr the M ot 2OZ0 Is ipecondition. Ths submissions made by 0re petitiorer and * *:d iy;;;;unehryar Kasud, Advocale have jed'b l,he conclJsion [rat taw i:nrirro".

[i'Et'tiul"Xri:f "iltHi;,,r::rm;if;i]:***tif t'..,[#Hovrdent Fund ad ils rccognrljon is r€quired under tie r.,iri:lii LJ_ fJi'ir,ljsarsractjon.ol deparlmenl to allowhs conlribJtjons, depo.ff"O f" iariOanfir"j
". c uHrucuon ncompLtng tle inmme ola person{axpayer, Ue,etore, sulmli,onon D€f atf 0t FBR, hat povinciat govemneni is beinta;;;;;;;iil;;"rffi ;;amendmenls, is irelevanl

9.. . Though lhe registrauon ls not a precondtuon under lie lncohe Tax Lawyetilisnecessarytoobse ettrf cfrrngein p.rinci;ifa";i."frft ;;:] i;.;i;any had_ship tor uE tarpayer, cannot b'e made a reason to a*y *y mianirn+,lncome Tax [aw.

.., , Prov den{ Fuid h6s akeady been recognized and rts r€cogfltion was neverwtndrawr and.objeclion of re-regslralon, als]age granti"g 
";d;; il;;;;,rs not in acmdance with law

. . 
At besl petiuono/ta.xpayercoutd have been conlrcnted w.h lhe recooorlion

or91alre.dy made and after its wrthdraratsuchobjecron cin be;;;;;;;r;;
rerecton ot eremplion c€dificats @uld be passed.

10. - Und$ the ckcurnslances, lhe npuOied cancellaliln of etFmnh..
cerulcateorder is selaside. The appicalion forgiantolexempton strattbeoeJmei
pending beforc he r€tovant oticer, who shal de;ide the sa;;'il;il ilil;;;
wilh lar keeping in view he legal positon and observalions trereinjlove.-_ 

-- '*

I

We have time and again notced, as well as ordoredl, lhat conduct
of FBR as wellas respective Commissioners / Collectors, is by itselfa major
impediment in timely disposalof revonue cases. ln facl, we are oot hesitant
in saying that mostofthe cases crop up due to thekconduct, which includes
in-compelence, illadvice. mala fides, callous allitude lowards lax_paye.s

and so on and so forth. On several occasions we have lried to apprise the
concerned officlals at FBR, including ils Chahman as well as MembeN, bui

,..' ol no ayail.

ln view oI the above, rcad wilh our ord€r daled 02.02.2023 and the
conduct ofthe Respond€nts lncludlng F8R and 60 also for the r€Eson that
the learned Lahore Htgh Coud has atso decided the malter against them

, 0fd6rrdared 19.2.2021 lncpNo! D.8233otmlssnddst.d5,11.2020h scRANb,15?or2Or3.
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and desPite such position the issue is still being agitated by lhe Oepartment
with no justifiable cause and reason, these petitjons are allowed by holding
that the Petitioners ate not required to obtain respective reg;slraiion under
Ihe Sindh Trust Act. 2020 for issuance of exemptlon ce.tiricale as it is not
a precondition under the 2O0i Ordinance. The respectjve Respondents
shal: issue reqoisite Exemplion Cerlificates, afler fullillment of other
remai.ing condilions under the 2001 Ordinance, if any.

Moreover, it is a fit case to impose costs as well, as despite being
cautioned, Respondents have persisted with theirslance, We may obserye
thal FBR must act fairty in deating with taxpayers and to abid€ by the law
governing it, and if any benefit accrues lo taxpayers uode, the law, il
must nol be withheld and lhe assessee,s and ils own tirne and re6ources
should not be needlessly wasted. This frivotous ailigauon h.s wasted time
ot lhis Court: time which wolld have been belte. spenl in resolving
legitimate disputes2. Accordingty, cost of Rs. 25,OOO/_ is imposed on
Federal 8o.rd of Revenle iFBR) in each tisted pelition which sha
deposited i. the account ol Si.dh High Court Ctinic.

As a matter of claillcatioa, insotar as respecljvo ad-inlerjm orders
are concerned, in some of the malters privale Respondents were lhough
permitted to d€ducl tax fiom lhe petilioners; but were required lo retajn it
wilh themsBlves, and in view of the above, the said Respondenls are
directed to reimburse it 10 the respective Petitioners.

The Petilions are allowed in the above tems wilh cosls.

UDGE

w
Al$?d

: Commlsiloner hard Revenur e :3clJles Llrniled {2022 SCMR 631)
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