
Respondent No.6 Mansoor Ali Bugti son of Mir Muhammad through

Mr. Mukesh Kumar G. Karara, Advocate'

Dates of hearing 20.09.2022, 27 .09.2022, 04.L0.2022 and

0s.t0.2022

^{,\o-tfr-2o22

ORD ER

Date of order

shamsuddinAbbasi,l:-Bymeansofthisconstitutionalpetitionfile'l
under Afticle 199 of the Constitution of Islamic of Pakistan' 1973' the

petitioner seeks following relief(s):-

(D

(it)

Declare that Impugned Order is coram non judrce'
-rtiiit, 

untawfut,'unZonstitutional per incuriam in nature'

an? a nullitY in the eYes of law;

*et aside the Impugned Order being coram non .Judrct"

iiigit, *Arrfrl, uiconstitutr:onal, per incuriam in natui "'
and a nullitY in the eYes of /aw;

liiil Issue a writ of Mandamus direction the Respondent No j

issue notification to that etrect;

Restrain the Respondents alongwith

cronies, associates from acting upon

Order in anY manner whatsoever,'

their agents,
the ImPugnect

(iv)

IN THE HIGH COURT OF SINDH BENCH AT SUKKUR

Present:-
Un lustice ZafarAhm?:d !?lDu!
di ustice Sha ms uddin A b bas i'

Const. Petition No'D-1095 ot 2O22

Petitioner Mir Punhal Khan Talpur son of Ghulam Ali Khan

Talpur through Mr. Haq Nawaz Talpur, Advocate'

Respondents 1 to 5 The Election Commission of Pakistan through its

Secretary, Constitution Avenue, Islamabad &

Others.
ifirougtr Mr. Zeeshan Haider, Law Officer, ECP'

Nlt Sfiun Muhammad Chandio & Mehboob Ali

Wassan, AAG.

f"fi nsf,iaq Hussain, Assistant Attorney General'
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(v)

(v0

Order for award of costs of the instant proceedings in

favour of the Petitioner; and

Grant any other relief(s) that this Honble Coutt may

ii"i ,p'prop*t" in the interest ofiustice'
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2. The Petitioner and Respondent No'6 contested Local Government

Elections Sindh, 2022 (Phase-I) on the seat of .General Member from Ward

No.3, Town Committee, Kot$i, District Khairpur Mirs' held on 26'06'2022' qIl
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re CC . The Returning Officer (RO)

issued Form-XI and Form-XII and after the consolidation of the results' he

issued Form-XI II followed by Form-XIV on 29'06'2022 declaring the

petitioner as a Returned Candidate' After about a month, the Respondent

No.6 approached the Election Commission of Pakistan (ECP) and filed

Election Petition No,23(283)/2022-Law on 25'07 '2022 seeking recounting of

votes. The ECP vide order dated 22'08'2022 allowed the election Petition bY

observing as under:-

"The Commission after due consideration is of tle opinion thai

i';; ; i ;r;;-or,ecounii' aesuttanttr *" :!t::-y" i'nunt
';;irt";' rrd-d*; the Riturning officer- concern"-/.thut .h:
'J-rtl *rry out the recounting oi votes of this constituency n

the presence of atl the piiiZs striaty in accordance with law'
'iiririii omr", is turner-iieaea io comp/ete the process or

recounting within one i"ii 'na 
thereafter result be

iiiiuniarca tu this Commtssion"'

4,ItiScontendedbythelearnedcounselforthepetitionerthatECl)
was not competent to issue direction to the Returning Officer for

recounting of the votes when the difference of votes was more than fivr:

percent of the total votes polled' The impugned order is' thust in violatiorr

of Section 95(5) of the Elections Act' 2017 (The Act)' It is next submitted

\..
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3. Feeling aggrieved by the order of ECP' referred above' tlre

petitioner has filed the instant petition' seeking relief(s) as detailed in

I
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I that the Respondent No'6 in connivance with Assistant Returning Officer

managed to file applicat'n to' recounting of votes' without bringing it

into the notice of n"t"niig officer' which admittedly was not entertained

by the Returning officer'*'ni* 'o 
nours of the elections' Hence such an

application was of no f"gaf effect' It is also submitted that the ECP

through its decision nu'l**nO"O undue favour to the Respondent No'6

and failed to apply tn" *'""u"' procedure and law' The impugned order'

is, thus, coram non judice' illegal' unlawful' unconstitutional' 
per incuriam

in nature and nullity 
'n 

* "'"'of 
law and liable to be set-aside'

5. On the other hand' the learned counsel'for Respondent No'6' Law

Officer of ECP and'"u'nJO ooo' nuu" opposed the stance taken by learned

counsel for the petitioner' and submitted that an order under Section 95(5)

The Act was necessaril''*o''l."0 to be passed-by the Returning Officer and

on failure to pass 
'utn 

un o'0"' by him' the ECP was competent to pass the

impugned order for 
'"Jounonn 

of votes' hence the impugned order is iust

and in accordatt" *'tn ;;;;l catts ror no interference by this court'

I

6. Heard, record Perused'

7. There is no denial to the fact that after the results were consolidated'

the Returnins off'*' n;;; i*'"U ro'* Xlv'lReturn of Election) on

2g.o6-2o22,available "t 
Pl.g,e +i or tne file' which shows 489 valid votes

polled in favour of O"t'oon?'-uno 
434 votes 

:::::-'J,*i::t":::T ::t?
,".r"n thereby the petitioner won the election wt

which is six percent 
' 

ti" *o' votes polled' Section 95(5) of the Act'

empowers the Returning Offrcer to enteftain the application for recounting of

ballot papers in case tn" 
'nu'g'n 

of victory is less than five percent of the

total votes polled of ten thousJnd votes' We deem it conducive to reproduce

,"*"" ,U of the Act' which reads as under:-

request a

-..":-.--.j.
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Provided that the recount shall be made by the Returnng

officer onlY once"'

8. Reviewing the above Section' it is noted that recounting of votes is

within the power of Returning ofrrcer only before commencement of

consolidation proceedings anO sucn a recount could only be triggered on a

written request of a contesting candidate or his election agent in an election

where the margin of victory was ress than flve percent of the total votes

polled or ten thousand votes' Undisputedly' the petitioner won the election

with the lead of 55 votes, which is six percent of the total votes polled' we

are, thus, of the view tnat impugned order passed by the ECP directing the

Returning Officer to recount the votes and communicate the fresh result to

the Commission, is in utter violation of Section 95(5) of the Act'

9. Insofar as the contention that Respondent No'l flled application for

recounting of votes with the Returning Officer well before consolidation of

results is concerned, suffice it to say that such an application alleged to have

been received by Assistant Returning Officer (Mr' Hazoor Bux Rid) on

26.06-2?22at 9:00 pm (the date and time mentioned in the application

available at page SZ of the case file)' The ECP in its order has noted that

Returning Officer appear"O 
'n 

tn" proceedings and submitted his report that

after the resulB were consolidated and issuance of Form-XIV' the Assistant

Returning Officer (Mr' Hazoor Bux Rid) disclosed h': 
Y::::" ::

application for recounting of votes' duly receivedby him (Assistant Returnrng

Officer) at 9:00 pm on 26'06'2022' This statement of the Returning Officer

before ECP is belied from his own letter daled 04'07'2022' sent through

District Returning Offrcer' Khairpur' to Regional Election Commissioner'

Sukkur informing that no apptication for recounting of votes of the subject

ward was ever filed and the consolidation of results were already carried ott:

as per Rule 40 of Local Government Election Rules' 2015' Even otherwise'

there was an application received by the Assistant Returning Officer (Mr'

Hazoor Bux Rid) on th;;'y of elections well before consotidation of results'

why he kept mum for three days and did not inform the Returning Officrrr

about filing of the application till consolidation of the results and issuance of

Form_xIV on 29.06.2022 by the Returning officer declaring the petitioner as

a Returned Candidate' The order further reveals that on 16'08'202?'

' Assistant Returning Officer appeared before the ECP in the election

i:I
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proceedings and submitted his reply stating therein that he showed the

application for recounting of votes to the Returning Officer and under his

direction praced the same on his (Returning officer) tabre without passing

any order. This reply of the Assistant Returning Officer' on the face of it'

contradicts the statement of Returning officer before the EcP that after the

results were consolidated and issuance of Form-XIV' the Assistant Returning

Officer provided him an application for recounting of votes with the

explanation that such an application could not be produced on the same day

due to rush of work and submission of election material on that day' This

explanation, on the face of it, seems to be after thought and is unsafe to rely

upon. Even otherwise the appearance of the Assistant Returning Officer

before the ECP, without notice' has drawn an adverse inference against him

and finds suppoft to the plea taken by the petitioner that he has extended

undue favour to the Respondent No'6' It is also important to note that

appointment of Mr' Hazoor Bux Rid as Assistant Returning Officer was

challenged by the petitioner on 29'04'2022 well before holding of election

process because of his past history to suppott the Respondent No'6 and

affiliation with his ruring party (pppp). This application is available at page

No.93 of the case flle' All this has led us to an irresistible conclusion that

Assistant Returning Officer has failed to perform his National Duties in the

manner as provided under the law' His conduct has undermined the

confidence of general public in the rule of law and good' fair and effective

administration of justice, which gives rise to many questions' which can

only be resolved adverse to the Respondent No'6's case' At this juncture'

we are in agreement with the learned counsel for the petitioner that act of

Assistant Returning Officer was highly doubtful and he has given undue

favour to the Respondent No'6 with malafide intention and ulterior

motives and such favoulhas further been extended by the ECP while

allowing the election petition of Respondent No'6 with a dlrection to the

Returning Officer to recount the votes more particularly when the margin

of victory was more than five percent of the total of votes polled'

10. There is no denial of the fact that instant petition was filed on

O5.Og.2[22and on the same day iniunctive orders were passed' whereby

the operation of the impugned order' passed by the ECP' was suspended

till the next date of hearing' As to the contention that process of

\,.
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recounting of votes was initiated pursuant to the order of ECP on

o5.og.2o22at 1:30 pm and completed at 4:00 pm and based on such

recounting the revised Forms XIII and XIV were issued by the Returning

Officer declaring the Respondent No'6 as a Returned Candidate and till

such time the injunctive orders, passed by this court, were neither

communicated nor received by the Returning Officer' Suffice to observe

that injunctive orders were passed on O5'Og'2022 (the day of recounting

of votes and issuance of revised Forms XIII and XIV)' which took effect

from the time it is passed and non-communication or receipt of such order

by the Returning Officer till recounting of votes is of no significance

Reliance may well be made to the case of Haji Abdul Jalil v laved Ahmed

(1983 SCMR 869), wherein the two Judges of Hon'ble Supreme Court of

Pakistan observed as under:-

"There is no dispute with the principte that stay order takes

enea r'om7n|'iiii"ii'"iuo"i ioopnti'" of the fact whether

or not it h;;;;;; iii"i o' tl7 p:u* concerned' But the

question n'init"iiiiis iietne' tn9 
'ttlv 

order dated 2-1t -1976

," ou"ul'u''";;; l"';';i District Judqe' Peshawarl pr,r ro

the passing1r iiZ'ii p'* ordy 7r 
Ziectment bv the Rent

cortrotp' ln')''i'l'fi{ ii'" it'is the iespondent yho /t:!^.
that the ;;;';;;; ;" atreadv operdtive when the tearned

aent cont#ttei iiitii tn" ex parte order of his eviction' the

onus of priiiig'mit it nua 0""' passed eartier in timq lies on

ni''autul'uri"'ii'iiitii"aut*''n"*f":X:r':;r'r;'"#::,
up despite seruice of notice' Nor hay t

ro' hi' b;'s'';p";;;i"i tn*'qh a counset to contest the

'pp*t' 
ai'l"ui-ii ii iii"i'" oF ayr naterial on rhe record to

that the stay order had been passed nrior to the passing of the

o'aer or rJ'spliJentb eviction' 
^we 1ie 

unable to hold that the

ord", or"=iuiioi"#ii')il igzo had been passed durins the

existence of the staY order'

CP D' 1095 of 2022

no order as to costs'

The appeal is, therefore, altowed' and th.e impugned iudgment

is set asidq with the ;;;;ii i'i the ex-parte ordcr or

respondents eviction 'ta'a7iil'iiii; 
There shall' however' be

11. We have already held the order of the ECP directing the Returnrng

officer for recount of the votes to be iilegal and in utter violation of section

95(5) of the Act as well as the act of the Assistant Returning Officer to be

based on ill intention, therefore' the Respondent No'6 cannot be allowed i:o

be benefited for declaring him as a Returned Candidate'

Lz. In view of the analysis and combined study of the entire recorri,
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coupled with the relevant law with care and caution' we are of the

considered view that the petitioner has been able to make out a case for

inteference. The petition is' therefore' allowed and the order dated

22.08.2022, passed by the ECP' is set-aside' In view thereof' the revised

result, consolidated by the Returning Officer on O5'Og'2022 after recounting

pursuant to directions of ECP' declaring Respondent No'6 as a Returned

Candidate, is declared as null and void and the petitioner is held to be the

Returned Candidate' The Election Commission of Pakistan and the Returning

Officer concerned are directed to act accordingly'

13. The C.P' No'D-1095 of 2022' listed above' stands allowed in the

foregoing terms.
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