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IN THE HIOH COURT OF SINDH AT KARACHI

CP D 1818 o12023
CP D 1819 of 2023

Dat€ Odor wlth tlgnrturo ot Judgo(r)

t

, ffif#l****NoEeoB/2023
2. For ordcrs on CMA No.E959/2023

3. For odcn on CMA No 8900/2023
4. For h6Edn0 ol maln ca!..

cp D tira ot t02l
l. For orders on CMA N0.8961/2023,
2. For ord3;s on CMA No.8962/2023.
3. For ordars on CMA No.8903/2023
4. For hoaring ol main ce8a.

06.05.2023

Mr. Ra8hid MuGed, advoc€te for the P€titioosrs

Th€ petitioneB hw€ impugned en amendmenl to section 3 read
with ttle Sinh Schedule of the Sales Tax Act 1990, whereby ,hler al,b an
exemption with regard to sales tax hss been withdra\i,n. At tho very onset,
l€emed counsel was confronted aB to what provision of the Constltution
was ell€gedly lnfringed by mer€ withdrawal of an exemPtion, ho!'r€ver, he

remained unabla lo satisfy the Court in such regard.

The Housa of Lordsl observed back ln 1925 thal charge,
assEssment and recovery are distinct facab of a lery. Whitnay was cited
y{ith approval by the awust Supreflle Coui in H M Extactiotf. Munib
iqkhrar J observed that an exemption lns€rls ltself bstween the flrst two
stages, i.e., between what 13 leviablB and what is payable. lt is lhs
prarogative of the Psrliament to confer and withdraw liscsl bon€fib, in the
inler"sts of the public at larga. Leamed counsel ramained unabl€ lo
demonslrate any laMul impediment to th8 withdrawal ol the benefit undor
considsrEtion before us.

Ther€ is ample aulhoritt' intsrpr€ting the remit of dght8, vsstsd
righl6 and past & closed transactions, hor,,r€ver, a collative odiDt in such

I P.t Lotd Oundit h Whitncy vs. lnland Revenue Cono.l/lssbno6 rcrEltrt E 119261
A.C. 37 (1925) -'llow, therc otd lhrao stagos in lhe imposilon ol a lax: lhee is lh.
deal.nlon ol lia lty, lhal ls lhe pa,l ol lhe it,tule whlch cleledhlnas whal perr,ons in
tosp.cl ot whel Nopety ue tiobL. Nex( thg.o is lhe lssossrrolt- Llebllltl docs not
deqncl on N*6a,,,cnl fhal ex hypoth$i, hes ahosdy been tded.8ut ,ssr3rrrrrt
portlculedaet lha cxrct sun which o petsot} li6Ua has lo pey. Las y, coma tha
methodt ol recowrl, ll lttc lrftNn la\ott .toos nol votunladty pay.'
l Pet Munib Alhlat J h H. U, Ett dlla Ghso A Oil rrdust,bs vs. F8R rgportcd ar 2Or9
SCMR 

'OE',I Negin, Sllk M ft ea. ITO Epodrd e PLO ,063 SC 322, East pakistan vs. Sis.8fEtu,htr
tcr6lttcd D. 1e70 PLO SC 511; gf w. EFU lnw/t,rr;e reponed as t9E2 PlD SC 247: 6
H Shah vE. Chbl La$t @nn@bte, rBportsd sr ,983 CLC ,OEO; A/ Sam.sr
EnlcrydEo, v.. Pakld.n ruportd .! ,9E6 SCMR t e1\ WAPDA vs. Capt ,Varlr reponed
a! ,e0d SCrrR 90:. Chbl L.nd Cofinl'[.ton r r!. 6 H Strh reMld as ,gEO SCMF
715:,ltohc.'s f6dw L et@rl w. P'kbttn nrr,Ald at ,eg3 SCrrrR ,905: Muha',r.l, d
Hussaln w:tluhanwad r.podld Er 2000 SCMF j6l: Shsinswrr vs. p6tisl8r, roportBd
$ 2011 P|O l55Et 21. C,aunc| Jhetun B pTC topo{od .t pLD 2Ot6 SC 390i Ai lech
Eognoors vs. PaklElon toporbd ar 20r 7 SCMR 613_ SuDo. Ena !tr,cnno w C,R r6oortod
as 2019 SCMR 1111'. H M Extra.ton ys FBR r€porteo as iotg Sdye 1f/Et.. Anwir
Yahya vs Pakislan tepfflEd as 2017 PfD 1069

t'

t



Ggard fs th6 Divhion Bcnci judgrrunt of thls Court tn Shahnawa'i
Leamod coun8ol Emalncd unobl€ lo Ertlculsta any valted rlqhl of the
potilloner! lo Emsln €ntillod to a banotit, conSclou8ly wlthdrawn lrom lha
rlalulE book

j,D l6l8 or202J rd conn.clcil l'rlltlon

ln th6 facts and circumstsnceg articulated b€for€constiMlonal infimity could be identifled in the $rithdrsr,a
exemption, therefore, while granting th€ urgent applic€tions. the
and listBd applications are hereby dismiss€d in l,m,,he

JUDGE
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us, no
I of the
petitions

I

Tha Supr6m6 Court has conllstonfly melntrlnod thst tha luparior
cou(s rotain tho Jurlrdlctlon to declarc e lrgldallvo onaclmont ar void o,
unconstitulionel and lh6 prr6mst6h ln 6uch rEged w€t6 comprohonsivslv
summatsd in tho lmrena fiwaras, wh6r6ln thc lollowlng prlnciplee iver6rBqui6d t9 bo applicd whon conrld lng tho vk.! 

-ol 
a iaotst"t-ir"

enadmgnl.: th.G wa! e prcrumpflon ln fevor of conatitutionElity a;d I lswmult not b€ dgclaEd unconstituflon.l unlcrs thc Btatute wo8 ifaceO nerfto the Consliturron snd no way coutd bs tound r" nco".lriig ii; hril
wnere morB thBn on6 tntsrprolation wEg po88ibl6, one ol rrdiich wouljmsxo th€ lew vslld and th€ olhrr yold, thc Courl mult prctor thein]arprEhlion whtch fsyorod vrldtty: a strlut! murt nov6r Ud O""frred
unconstMional unlols itr invalidlty nyss bayond rsrsonable doubt. arEEsontblc doubt must be ra8olvsd ln t8vor of tho stalut€ bolng valid:
a_Cortrt Bhoutd abstatn. from decidtng a Constituttonat iueitir;, ,i ;;;;colrlo De decided on other or narowar grounds: I Coun should not decidea.largsr Constilutionsl question than wia nccessary for tha deb;;;;;;oI Ino cas6: a Court should nol dsclaro a shtute unconltltutimat on itraground that it viotatod tho sptdt of th6 Conrtituflon ,AJsi'it 

"f"o 
viof"iJIno Ettgr of the ConstiMion: a Courl was not concerned with the wlsdom

:lllJ:!p.q the tegbtetion bur onty with itg Consriturionarity; a Couri
snould not alnk€ down statul€s on principl$ of republican o, democoiic
9::Ai1 unless hose principtes were ptac& beyond regbrativi
encroacfiment by tho ConstiMion; snd msla fides shoub;ot be aiributsd
to the^Le9islature..ln summatjon, it is tll€ dufy of ths Courl lo make 6very
enon to save legiglation.
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' P6 lnib A.khtar J h Shltrat+€z 16. pa&jstE', Bport d et 2011 pf, t$o
('Srroho!wrf).
! Par M,.,r Seqrt lfirrr J. tn Latlr,tp Oowlqtrlnont Authotity vs. rmrrn. LwE g rEportad
6s ?Or5 SCMR 173r.

'Relianc€ w6r plscad upon Prpl co O/ E€st prti.rtal, vS. Sir!./ir, Haq futwart ropo.tld Ss
PLO 1966 SC 854 Mehn€,n Zrbu, llb! r.s. !.rd Coranlsoi,acr nporreO ar eLoieiS
SC 397; K.noer Fetine 1/3. lttd l{ufierr r,rd rrportd .! pto rg{fu SC gor; t ,/,tt r}o
AssodEle! vs. Antethn Co*€d.,c nI.(bC !! ,995 SCMR 302j El,err, Coioo H s
Ll,,ited vr. F.delB,tion ol P.tusEn raroltd !N pLD 1997 SC 502: Dr. Icftq N.wa, ys
Govcmmcnt o/ P€tkt a rrMad .r 20OO SCMR tgi6, Mhn Asil Adan vs Man
,,luhamnad Asll lr]r,rld q Pa-O 2001 SC a09; futidrm Musr/fl lcsouo fO) vs Cirbf
Exccttiw gl Pokjrt n raFo.tld s. PLO 2002 SC gga; pskA,t.n La;vors Fotum vs
F.tualioo ol P€lislan llporiad a. PLO 2@5 SC 7to; ,resr6 ,rlrtrr Fos rn tP'/I) Ltd_
vs. covemiEnl ol Pa*l6Ln rspon6d er 20oS prD 1r?7; wat n pany vr. roderaian ot
Pokislan rcrprlrd..40,@A SC 097: Fo&.ation ol pahMan vE. Haji Muhannad
S.dig tepodod.t PLD m07 SC 133; Ot MoDEshri' Has6a, 6rd olrrorg vs. Fcdcraton ot
Pdkislon 8 Olh.6 t.porltd aE PtO 2010 SC 265 & lqbel Z6lar JhaCft vs Fedle,rlt(ln ot
Pakislan ..poded as 2013 SCMR ,337


