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HIGH C KARACHI

Preserrl: Mr. Justice Naimatullah Phulpoto
Mr, Justice Abdul Malik Gaddi

Date of Hearing 07.77.2077

Date of Juclgment 07.7-1.201,7

Appellants Ali Raza & Phoo I Mian throush Ms. Tasneem

Responclent The State throu h N{r. N{o}rarnmacl I bal Awar.r

r\eltlitiona I Prosecutor Genertrl

JUDGMENT

NAIMATULLAH PHULPOTO, I.- ,Ali I{aza ancl Phool Nlian appellants

rvere triecl bv lealr-it,cl Juclgc., Anti-Terrorism Court No.ll, Karachi in Special

Cases Nos.B-534/2074 (FIR No. 195/2074 uncler Sectic.lrs 384/385/386/34

PPC rc'ac1 n,ith Section 7 Arrti-J'e-rrorisrn Act, 1997) anc'l Special Case No. B-

535/2071(FIII No. 196l2071unelel Section 23(1)(a) of Sirrtlh An-rrs Act, 2013).

After full-clressecl trial, apprcllarrts rt,ere iouncl guilty. By juclgrnent clatec'l

27.1)1.2076, arppellirnts x,ere couvictecl urrr.lel Section 7(l I) of Anti-Telrorism

Act, 7L)97 aurl sentencecl to 5 r,cals R.l each. Appellant Ali Raza was also

cot-rvictecl uncler Section 23(1)(a) of Sir-rclh Arms Act, 2013 anc'l sentencecl to 5

years Il.l. All the sentences tt ere orc'lerccl to be rulr concurrer-rtly. Appellants

r,vere cxtenclecl ber-reiit of section 382-B Cr.P.C.

l

RT OF SINDH'
Special Criminal Anti-Terrorism f ail Appeal No. 165 of 2016

Shai-r Ach,ocate

2. Brief facts lcacling to the filing ol these appeals are that 05.08.20121 at

about 1750 hours comprlainarrt krtlgccl I--lll stating therein that he is a

colltract()r in ,Aelil Textile fon,el lractory. Irr the rnonth of Ilamzan of 2014, he

Irarl receir,'ec1 calis on his Cell No. 0321-3962534 fron-r Cell No. 0332-7376800.

Calit'r clairnecl trl be [-iil Aslar.rr Pathan arrcl rlerlaneletl Rs.5 Lacs as bhatta

ft'otr the cornpl"rirrant, in case of nou-pa1,tlL,nt, threats cli clire consecluences

arrcl clamage to l-ris property, lvere issuecl. Cornplairrant tolcl accusecl that he

rvas unable to pa1, such ltugo amourrt. Ihereafter, it is allegecl that accusecl

agreecl ior receiving bhatta of Rs.50,000/-. lt is stateci that accused sent his

CNIC No--12107-178J173-7 for serrcling bl-ratta tl.rrough Easr.Paisa. It is allegecl\
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that in the meanwhile, complainant contacteel police and informed that hehas

been askecl to reach at Bus Stop of G-23 near Khamiso Goth' for payment of

bhatta amount of Rs.50,000/- to the accused' Police headed by ASI Shahid

sher Khan along with his subordinate staff reached at sPot civil dresses and

coltcealed their presence. lt is ailegecl that at 1630 lrours, one Person wearing

shaiwar ancl shirt appeareel and asked complainant to Pay him bhatta' to

which complainant handed over him the envelope containing Rs.50,000/-'

Suilclenly, accusecl was surrenclerecl and caught holcl by police' On enquirl"

accusecl clisclosed his name as AIi Raza. Police recovered from his possession

envelope, which he haei received from complainant, which contained bhatta

amount Rs.50,000/-. Personal search of accusecl was conducted' during

search one 30 bore pistol with ioacleci magazine containing five rounds were

recoverecl from his Possession' Further it is statecl that one mobile phone

Nokia was also recoverecl from accusecl. Accusetl clisclosed the name of his

accomplice as Abclul wadood Bengali (known as Phool Mian). Thereafter,

accusecl and case propertv were brought to the Police station, where FIRs

bearing Crime No. 195/2014 under sections 384/385/386/34 PPC read with

Section 7 Anti-f'errorisrn Act, 7997 and Crime No.196/2014 under Section

23(1)(a) of Sinrlh Arms Act, 2013 were registererJ against accused on behalf of

state

t

3. After usual investigation, Challan was submitted against accused for

offences under sections 384/385 /386/34 PPC read with section 7 Anti-

Terrorism Act,1.997 & under Section 23(1)(a) & 24 of Sindh Arms Act' 2013

separately against accused. Learneel Trial Court amalgarnated the aforesaid

cases for joint trial in terms of Section 21-M of Anti-Terrorism Act, 1997.

4. Trial Court framerl charge against accused under the above referred

sections on 10.11.2014. Accusecl pleaclecl r-rot guilty and claimed their trial.

5. At trial, prosecution examined four witnesses, who produced relevant

documents to substantiate the charge. Thereafter, prosecution side was closed

vide statement at Ex.P/18.

6. Staternents of accusecl were recorclecl unrler Section 342 Cr.P.C at Ex.19

ancl 20 respectivelt,. Accuserl clairnecl false irnplictltiorr in these cases aucl

cleniecl the prosecution allegations. Accusell Ali Il.aza ancl Phool Mian

examinecl thernseh,es on oath in elisproof ol iire prosecutiou allegatious.
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Accusecl Ali Raza also exarninecl DWs (1) Mohar-nmac1 Avub and (2) Ali

Asghar.

7. Tlial Court after hearing learr-rec1 counsel for the parties aut.l

exarnination of the evirlence at,ailable ou recorcl, bv juclgment ciated

27.01.2076, corrvictecl aucl seutencec'l the appellants as stated above. Hence

tl-ris appeal has been filecl.

8. The facts of the case as well as evidence produced before the trial

Court fincl an elaborate mention in the luclgment datecl 27.04.201,6 passed by

the learnetl trial Court, therefore, the same rnav not be reproduced here so as

to avoid unnecessary repetition.

9. Ms. Tasneem Shah Aclvocate appeared on behalf of the appellants and

argued that prosecution l'ras failed to establish the charge of bl-ratta against

accusecl. She has argued that cornplainant has not clisclosecl the source of his

income ancl his antececlents in his eviclence. She has argueci that according to

the case of prosecution, accused Ali Raza was arrestecl at sPot, but not a

single person from the bus stop has beeu exatniuect by the Prosecution at

trial. It is also arguecl that description of the pistol/its'number is mentioned

in tl-re rnashinlama of arrest ancl recol'erv as weil as in tl-re eviclence of ASI but

surprisingly ir-r the FSL report rubbecl number 30 bore pistol is mentioned' It

is also argued that mobile SIM number is not mentioned in the mashirnama

of arrest ancl recclt,ery. No recorci of call clata has been procluced. Learned

Aclvocate for appellants further argueci that not a single piece of evidence has

been collected by the prosecutiou against co-accused Phool Mian. Lastly, it is

argued that prosecution case was highly cloubtful. Learned counsel for the

appellants in support of her contentions has reliecl upon the cases reported as

Irslrud Ali and anotlxer as. Mohqm,nad Shahid and another Q015 P.Cr'L.l

L58) €r Sagheer Ahmed os. The State and others Q0L6 SCMR 1,754).

10. Mr. Moharnmacl Iqbal Awan learnecl Aclclitional Prosecutor General

Sinclh half hearterlll, opposecl the appeal and adrnitted that no call data has

been produced bv the prosecution. I Ie has aclmitted that number of SIM

which was recoverecl from the possession of accusecl Ali Raza has not been

mentionec-l in the rnashirnarna of arrest ancl recovery. He has also admitted

that source of income of tire complainant has not been mentioned in his
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L.\,iLlence. lt is also aelr-nitteci that r-ro p-rrivate Person irclm bus stop l-ras been

exarninetl b1, the prosecutiou.

11. We have carefully hearcl

scannecl the entire eviclence.

the learnerl counsel for tl-re parties and

13. From the eviclence available on recortl provisions of section 6(2)(k) of

Anti-Terrorism Act, 1997 are not attractecl in this case. Therefore, conviction

uncler Section 7(h) of Anti-Terrorism Act, 1'997 is not sustainable under the

law. Even at the cost of repetition, it is mentioned that evidence of

con'rplainant is also silent regarcling his financial status anci source of income

against which accusecl hacl been clemanding bl'ratta. Defence evidence was

also noi consirlerer'l by the Trial Court an,l it was rejected rn'ithout assigning

4
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12. Close scrutiny of evirlence reflects that accused Ali Raza was arrested

at bus stop but no Private Person was associatecl by ASI for making him as

mashir of arrest ancl recovery. It is the case of prosecution that from the

possession of accusecl Ali Raza one mobile along with SIM was recovered'

but sIM number has not been mentioned in the mashirnama of arrest and

recovery. Prosecution has also faileci to procluce call data in order to establish

that accusecl had contactecl complainant for bhatta' Complainant has also

faiiecl to disclose the source of his income. sIM was not sealed at spot.

Investigation officer failed to collect iniormation from concerned Mobile

Network about use of saic-l SIM cluring that periocl and ownership of SIM'

Description of weapon has also not been mentionecl in mashirnama. In this

case, there are several infirmities in the prosecution case as highlighted

above. We have also no hesitation to hoicl that learned Judge, Anti-Terrorism

Court hacl no iurisciiction to try this case under provisions of Section 7 Anti-

Terrorism Act,'1997 for the reason that allegation of terrorism was missing in

this case; antecedents/ business of the complainant from whom bhatta was

demandecl has also not brought on record. Complainant went himself to pay

bhatta to accusecl. Complainant was not put in fear or death or grievous hurt

by accuserl, except threat calls. At this iuncture, it would be appropriate to

refer section 386 of the Pakistan Penal Coc1e, which is as under:--

"386. Extortion by pttttittg a persofl in fear of cleath or grieaous

httrt. Wrcerer cotiulttits eiortion by prttting any Person in fenr af

denthorofgriezlot,Lslrurtttltlntpersontonnyotlrcr,slnllbepunislrccl
toith irtryrilonment of eitlur tlescription for n tenrr wlich may extend

to ten yenrs, md slnll nlso be linble to fine'"
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reas()ns. I he crucial issue oi jurisdiction of Anti-Tc.rrorism Court is involvecl

ir-r tlris case. In the case t'tf Sagheer Almrcd t:s. 7-1rc State and others (2016

SCA4R 1754),it has been helc'l bv the I{onourable Supreme Court tliat in the

cases in wl-rich elernent of terrorism is rnissirrg, Arrti- ferrorism Court has no

jurisciiction to try such cases urrder the. provisions of Anti-Terrorism Act,

1997. Relevant portior-r is reproclucecl as uneler:

"2. IYL: hnt,c lrcnrtl tlrc lctrned cottust'l for tlw Ttnrties nrul lnt'e gorrc

tl t rtttt gl t ! I n' n't ortl.

Higlt Court ut the hrLptLgned judgrtent hns obsen,ed ns follotos:

"70. Tlrc fit,crnrenls o_l'FIR nre sileut regnrding tlrc.finmrcial stntr.rs

nrtd sotrrcc of irrcotna o.f tlu' cortrylnirtrtttl lgrtirtst tohidr nccttsed lmrt'
ltaart tlctrttrtrdiry Blmttn. Oontpltrrtrtrrt lns nlstt not discloseil tlrc
sltecific dnles, tinrcs nnd plnces of dentndittg tslmttn by accttsed

pcrsons nor finy suclt etlirletrce runs prodtrcad l,e.fore tlw ltn,estiSnting
OJ'li*'r to printn .fncie estnblish urclr nllcgntiotts. In nbsence o.f nntl

tnttgibla rttrtterid, tttere nllegntitttts o.i detttmrrling tslrnttn do trot nttrnct
st'tlictrr 6(2)(ll o.l Arttt-l't'rroristtr At'1, 1997, itr tlu: presctrt L'lsc tnr
snid se ctittn t.ws trterttiotrcd in tlrc FIR nnd Clnllat. Perusnl of ClmlLnrt

re.flccts llttt Irn't'sligttthtg O.fficcr lt,:aT nrulc i retltrest to tlrc Anti-
Terroristrt Court .for rettLrn of FIR nrd otlrcr docutrcnts so tlmt
Clttillnn rrrny hc subrrritlcd bet'ore tlrc ordinnnl Cotrrt of lmo ns tD ctlsc

ttnder tlrc prouisiorts of Anti-Terrorisrtr Act,'1997 totrs nnde out, httt
Iris rcLTttt,st trts Llcclrtn'd bry tlrc Attti-l'erroris,tt Court t,ide ttrder dnlad

09.06.2011, nrtd cogtriznrtce wns tnken hy tlw Com't.

J
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11 . Ctrnrrrlntir.,t' c.ffbct ttf tlrc nrenrrcttts of FlR, strrowttling
tircrrtrLstturcas rrrul tttlrcr ttralerinl nt,nikfulc ort record lrnue repliciled
tlnl o.ffiirtce lmt'ittgltearr cottrttLillcil ou nt't:otntt tti pret,iotts oltl etrrttity
rpitlr tt definite ttntire.'l-1rc nlleged o.lJbnce occttted ot Fniz V\/nlr

ltridge, uhich is not sitrr0tetl irt nny ltopttLnted oren, conseqltetttly, tlrc
nllegttiorts of nerinl Jiring ltnt,e not nppeored lo us to be n cnse o.f

tt'rrorisrrr ns llrc ttrctit,e.l"or tlrc nlleged offerrce u,ns rtotling brtt

Ttcrsrttrttl atrnrilrl ntrd yrirtla uattdt'ttn. 'flrc irttentiort oJ'tlte nt'crrsed

lnrtV did trct tlcpict L\r til ili.ti'st tturl trct o.l'terroriiltt ns cottlcntplntad
by tlrc prot,isiorrs of tlw Artti-l'crroristrt Act, 1997. Consequertly, tott

ore olf tlrc cotrcidercd uieto tlnt cotttplnitrttnt lms fniled to prodttce utrl
rtrtlarinl be.fore tlrc lu,estignling Officer tlnt nt tlrc tinrc o.f ocutrrcnctt

stttst' of .[enr, prtttit, tt'rror rttrd irse ctrrihl sTtreul itr tlrc rtretr,

rtcrartlrcless il ipns o sinrpla cnse o.f ttttrrder drre to prgf i6rrs cttnritrl,
tltrrs, rillarJcl ct.l-fi:rtt'e Lictcs ttot inll u,ilhhr prrrz,ieto ol'ntu1 o.l'llr
proltisiot'ts of Artli:fcrroristt Acl, 1997.lNlile ptrobirtg tlrc questiott o.l'

npplicnbility o.l"prot,isiorts of Anti-Terroristrr Act, 1997, iu nrty crittre.

it is irrcttrttltertt tlnt there slnuld be n st'nse o.f inserurity, fcnr nnd

Ttttttic ttrttortgst tlrc prhlit" nl lnrga to irn,oke tlre jurisdictirm o.f tlrc
Arrti-'[crrorisrrt Ccttrrt, ]rttlcad, itr cnclr rtrrtrder ttse tlrcrc is ios.s o/'/i/i,
rplriclr is nlsLt lrcittorrs crirtte ngninst the societrl but triril o.f cnclr rtrurdcr
cnsa cnrrttol ba tdltrdicnlt,d by tlrtt Artti-Te rroristtr Courl, excepl
eislence of pccttlinr circuntsl tces ns conlewytlnted trnder sactiorts 6,

7, 8 oJ'Anti:ferroristrt. Act, '1997."

\Ne rrola tlnt ttbstrpnlictrt ttratle lty tlrc lliglt Cottrt is bnsed rrlxttt tlrc

i
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record of tlte cnse tuld no ,tisrending in tlris rcspect rons pointetl ottt before rrc.
Tlu' strbntission of lennrcd counsel for tlrc pctitioner tlmt in et,idene pititior*
lns brortglrt ort recorrl xtJ'ficient ninterinl to srthstnntinte tlrc fnct of iemnnd of
Blttttn h FIR tlrnt contplninont prtrty tons tloing bttsiness o.f irick kiln. Tlrcre is
t_to tllegntiort in tlrc FIR tltil t:ontplnitutttt pirty ro,ts erig,tged in brick kiln
husirtess. Bc tlnt rc it ttttul, ue .find tlutr I tigit Cirt rms ,lgtltry tienlt tuitlt tlre
tttntter wul prirnnlncie tlrcre is notling otr record to det,ilte froir tlrc snnrc. The
petitiotr is, tlrcre.fore disnrissetl ruul lente refrrsed.,,

I

11' In tl-ris case, there are nurnber of infin'r.rities/lacunas, in,hich have

createcl seric'rus elottbt irr the prclsecution case. It is settlecl prir-rciple of law for
extentling ber-refit of doubt, it is r-rot necessary that there siroulcl be multiple
circutnstances creatirrgJ rloubt. If a sirrgle circumstiirrce, rt,hich creates

reasonable tloubt in a prucleut rnirrcl about the guilt of accusecl, ther-r he rt,ill
be er-rtitler.l to such benefit llot as a matter of grace anrl concession, but as a

rratter of right, as has beerr helcl in the case of Tariq pervez vs. The State

(1995 scMR 1345), 
'nherei. the Ilonou'able suplemL. C.urt has irelcl as

u ncler:-

15. For the above statecl reasons, while respectfuly rerying upon the
above citee-l authorities, r,r,e have no hesitation to hold that prosecution has

failed to prove its case against the appella.ts beyond any shadow of doubt.
Moreover, learnec-l Juclge, Anti-Terrorism Court-II, Karachi had no
jurisdiction to trv these cases. Accused have facecl agony of long t,ial since

05.08.2014, as such re-trial in the peculiar circumstances of the case is not
orelerecl. Consequently, Appeal is allowec'I, conviction and sentences awarcletl

bv the learnec-l Juclge, Anti-'ferrorism Court-il, Karachi vide iudgment dated

27.04.20'16 are set aside. Appellants Ali Raza ancl phool Mian are acquittecl of
the charges' Appellants are proc-luced in custody. They are returned back to

Jail with directions that they shall be released irom custody forthwith, if they
are not warrteci in some othc,r custoclrv, case.

"Tlrc concept of bene.l:it of dotitt to nn nccttsed persol.ts is deep-rooted in our
cotttrtry .for gioirtg ltittr hanc.fit of tlttrbt, it is not necessnry tlrnt tlrcre shotild
bt' trttrtry circtnrrstnnces crentitrg tlotfuts. li tlrrt is tr circtttttstrtrtce rphiclt
creotes rettsormblc doubt irt n prudent urind tbout tlrc guilt o.f tlrc nccusetl,
llrcrt tle rccused iuill lte entitled to the berrc.fit not ns nutter of grnce nnrl
cttttcessiott btrt ns n rnntter of riglrt.,,
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