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IN THE HIGH OURT OF INDH CIRCUIT
Crl. Joil Appeol No. D- 23 of 2015.

Aolom Gul Pothon-

Versus

.........Appellont.

.........Respondent.

Mr. Shohzod Asghor Khon Rind, Advocote for oppellont.
Mr. Khodlm Hussoin Khoohoro, D.p.G.

The Slote.

Dote of heoring:
Dole of .Judgmenl:

20.12.2016.
20.12.20) 6.

J

JUDGMENT

Zoffor Ahmed Roipul. J- This oppeol is directed ogoinst judgmenl

doted 19.06.2015, possed in CNS Cose No.l2120,l5, orisen out of Crime

No.02l2015 regisiered ot Excise p.S Jocobobod, under Seclion 9 (c) of

the Conlrol of Norcolic Subslonce Acl, 1991 , whereby the leorned

Speciol Judge (CNS) Jocobobod convicied lhe oppellont under

Seclion 9 (c) of the Conlrol of Norcotic Subslonce Act, l99Z ond

oworded him senlence to suffer R.l for ten yeors ond lo poy fine of

as. i00,000/-, in defoull of poymenl of fine to suffer S.l for six months.

2. As per the ollegolions, the oppellont wos found on

26.3.2015 in possession of five kilogroms of choros in o bog, while

trovelling in o wogon beoring registrotion No.BMA-3,12 by Excise

rnspr:c lor Muhornmod lqbol Arboni.

3. Afler completing investigotion, the chollon wos submitted

ogoinsl oppellont; thereofler formol chorge wos fromed ogoinsl him, lo

which he pleoded not guiliy ond cloimed 1o be iried vide pleo Ex.4-A.
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4. To subslontiote the chorge, the prosecution

comploinont Excise Inspeclor Muhommod Iqbol of Ex.5. He produced

memo of orresi, memo of recovery, F.l.R ond memo of venue of

occurTence, chemicol report ond doily diory entries of Ex.S-A to 5-F

respectively. Prosecution olso produced moshir/ ED Rofique Ahmed ol

Ix.6. The stolement of oppellont wos recorded under Seclion 342

Cr.p.C ot Ex.B; wherein he denied the ollegoiion of prosecution ond

ple<rded lo be innocent, however he did nol exomine himself on ooth

ond also did nol produced ony wltness in his defence.

5. On the ossessment of the evidence, the leorned triol Court

convicled the oppellonl ond oworded the sentence in terms

mentioned obove

6. Leorned counsel for oppellont hos moinly contended thot

ihe oppellonl ls innocenl ond he wos folsely implicoted in lhis cose by

the comploinont. He hos furlher contended thol the moteriol witnesses

i.e. ihe excise officiol who hod weighed the cose property of the spot

on<l who hod token the cose property to Chemicol Expert hove noi

been exomined by the proseculion, which hos rendered, the cose of

:he proseculion ogoinst the oppellont doublful. He hos olso invited our

oltenlion lowords the chorge (Ex.2) ond submitted thot the chorge hos

oeen trorned ogoinst the oppellont for possessing five groms choros

orly, hence he connol be convicted for hoving possession of five

kilogroms choros. He hos olso submilted thot only 500 groms choros

from eoch porcel wos seporoted os somple ond totol 2500 groms

r;horos wos seni for chemicol onolysis, hence oppellonl connot be

convicled on chorge of five kilogroms. In supporl of his contenllons, he

hos relied upon cose ol Akhtor lqbctl v. The Stole (2015 SCMR 29,l),
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lkrc:mullcth ond others v. fhe Siofe (2015 SCMR 1002) ond Doulot

Khon v. Ihe Stote (2007 SCMR 1437).

7. On lhe other hond leorned D.P.G. hos fully supported the

inrpugned judgment. He hos submitted thot though only five groms

choros is menlioned in the chorge bul this is due to typogrophicol

mistoke ond the some is curoble under Section 532 Cr.p.C. He hos

inviied our ollenlion lowords stotement of occused (Ex.8), which shows

thol o specific queslion wos osked to the oppellont in respect of hoving

in 6;ossession o[ [ive kilogroms choros. Leorned D.p.G. hos furlher

con lended lhot lhe prosecution hos exomined lwo wilnesses in support

ot iis cose ond evidence of bo'lh the witnesses on the point of recovery

ol five kilogroms choros from possession of the oppellont with regord to

lime. ploce ond quonlity is consisienl qnd there is no conlrodiction in

the slolement of lhe prosecution witness on ony moteriol point. He hos

crlsr: conlended thol it is prerogotive of lhe prosecution to exomine the

wilrresses omongst lisl of witnesses given in the chorge-sheet. He hos

olso conlended lhot lhe cose property wos weighed in presence of

bolh lhe wilnesses who hove been exomined by the prosecuiion ond

the nome of the exclse officiol, who hos token cose property to the

Chemicol Expert is mentioned in the chemicol reporl, therefore, there is

no necessily of lheir production before the triol Court for exominotion.

B. We hove heord the leorned counsel for the oppellont ond

pr:rused ihe moteriol ovoiloble on record.

9. 11 hos come on record in ihe shope of evidence of iwo
proseculion witnesses nomely, Excise lnspeclor Muhommod lqbol

Arboni ond PW/N,4oshir E.D Rofique Ahmed thol on the eventful doy viz.

26.3.2015 ol 04.30 p.m. during snop checking they olighled the
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aoccused olongwith o bog from o vqn beoring registrotion No.BMB-312

ond on his personol seorch secured 400 rupees ond on opening the

bog, they found five pockets of choros lying in ii. They weighed the

choros; eoch pocket become one kilogrom, totol five kilogroms. They

seporoled 500 groms choros from eoch pocket. totol 2500 groms for

chemicol onolysis, wropped in white colored cloih ond seoied il-,e

some. The remoining 2500 groms of choros were olso put in block

colored bog ond seoled seporotely. Such memo of orrest ond recovery

wos prepored on ihe spoi in presence of moshirs. The occused

olongwilh property wos broughi of police slotion ond cose wos

registered occordingly. Record reveols thot ihe olleged recovery of

choros wos effecied on 26.3.2015 ond the property wos sent io

Chemicol Exominer on very next doy i.e.27.3.2015 through letter of

Excise lnspector by the hond of Excise Inspector Muhommqd Aslom,

hence there is no deloy in sending the cose properly to Chenricol

Exominer. As regord the contention of leorned counsel tor oppellonl tor

non production of police constoble who hod weighed the cose

property on the spot ond one, who hod deposited the cose property

with the Chemicol Exominer, it is sufficient to mention here thqt the

cose property wos weighed in presence of comploinont ond moshlr,

who hove been produced by the proseculion in evidence their

evidence on this point is consistent; so olso ihe nome of the excise

constoble who hod deposited the cose property wilh lhe Chemicol

Exominer is olso mentioned in the chemicol repori. The counsel for lhe

oppellont foiled to point out ony provision of low, rr'ier '.n "i.''l
production of the soid officiols os wilness is mondolory.

a 10. For the foregoing reosons we found the impugned

judgmenl o well reosoned judgmeni, which requires no interference os

for os declorotion of ihe oppellont os guilty is concerned. However, we

hove noticed thot the oppellont hos been sentenced to suffer R.l for

ten yeors with fine of Rs.,l00,000/-, for hoving in possession of five

kilogroms of choros, which ls not os per senlencing policy provided in

the cose ol Ghulom Murtozo qnd another v. The Stote (PLD 2009

t

lohore 362), os the quontum of punishment provided in the soid
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sljudgmenl for ihe choros exceeding tour kilogroms ond upto five

kilogroms is R.l for seven yeors ond six months ond fine of Rs.35,000/- or

in defoult S.l for six months ond fifteen doys. We therefore, while

dismissing lhe instoni oppeol moinioin the iudgment of ihe triol Court

with modificoiion in sentence of the oppellont io R.l for seven yeors

ond six months with fine of Rs.35,000/- ond in defoult thereof S.l for six

months ond fifteen doys.
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