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TUDGMENT

NAIMATULLAH CHAIR VIAN.- This appeal is directe.l against the

order of removal from seNice dated 16.04.2003, whereby appellant was awarded

major penalty of removal from service and such Notification was issued.

2. Brief facts leading to the filing of the appeal are that disciplinary action

was initiated against appellant on the basis of a report by Mr. Justice S.A.Rabbani

(as he then was). While hearing Cr. Acquittal Appeal No.02/97, his Lordship

noticed that in Criminal Case No. 17/96, appellant rejected an application moved

by the police for release of the accused on 03.72."f996, with the obseNation that

guilt or innocence of the accused could only be determined alter recolding

evidence of the witnesses. Nevertheless, before any evidence could be recorded,

the appellant by order dated 01.01.1997 acquitted the accused under section 249-

A CI.P.C holding that there was no possibility of the conviction of the accused.

3. During disciplinary proceedings, Authorized olficer observed that such

order of acquittal prima lacie was premised on ulterior motives and patently

tainted in terms of the law deciared by the Honourable Supreme Court in the

case repoded as Government of Sindh vs. Saiful Haq Hashmi (1993 S.C.M.R 956).

The monthly statements of disposal of the cases by apPellant Ior January and

February 2001 were examined, which indicated that he had earned 17.33% and

31-.75% oI required units. Learned Sessions Judge concerned had also reported

that the integfity of appellant was constantly under clouds and his elliciency was

below average. Accordingly, the Authorized Oflicer issued a show cause notice

I



dated 27.11.2001 requidng appellant to show cause why penalties for misconduct

and inefficiency should not be imposed upon him. Authorized Officer Iurther

held that since no fact-linding was involved and the record spoke for itself the

requirement of regular inquiry was dispensed with.

4. In response to the show cause notice, the aPpellant submitted his rePly

dated 10.12,2001, an evasive explanation with regard to the order ol acquittal was

given and it was asserted that the powers under section 249-4 CI.P.C could be

invoked at any stage and the earlier order dated 3.12.1996 was only interlocutory.

However, it was not shown that any witness had been examined or change oI

circumstances had taken place within the four weeks interval between two

orders. With respect to inefliciency, routine grounds were advanced and no

substantial explanation was olfered by the appellant.

5. Upon consideration of the reply, Authorized Officer came to the

conclusion that appellant was gullty o{ both misconduct and inefficiencv.

Accordingly, a final notice dared 2232002 was issued requiring him to show

cause why the major penalty oI dismissal from service may not be recommendcd.

Appellant was also required to appear for personal hearing on 18.4.2002, if he so

desired. Appellant submitted a written reply to the final notice on 17.4.2002 and

also appeared for personal hearing on 18.4.2002 and 25.4.2002. lt the wdtten

reply, he questioned the validity oI the final notice and stated that he be accorded

a personal headng to explain facts "which could not be incorporated in the

reply".

6. The Authorized Officer observed that appellant could not furnish any

plausible explanation whatsoever for acquitting the accused within four weeks oI

passing order rejecting application under section 169 CI.P.C. It was further

observed that keeping in view the first order it was evident that the second one

could not be claimed to be premised on an honest mistake of law. It was patenlly

perverse and the gross improp ety in passlng such order was evident on its face.

In the absence of any evidence to the contrary it was obseNed that it could be

assumed to have been passed for corrupt and ill motives.

7. The appellant duling his personal hearing stated before the Authorized

OJficer that he had passed the second order, at the request of a senior colleague

who was working as an Additionai Distict & Sessions Judge in one of the

Districts of Karachi and was related to the accused. However, appellant failed to

furnish any evidence in support of this allegation. Autho zed Officer observecl



that a iudicial oflicer was required to perform his duties with stdct imPadiality

and without being inJluenced by any quarter whatsoever and passing an order

on the recommendations/approach oI any other person including a senior

colleague was gross misconduct on the part of a judicial officer. Hence, declared

the appellant un{it to hold any judicial office.

8. As regards his efficiency in performance oJ duties, the rePort of his six

months performance lrom August 2000 to January 2001 was placed on record

and during this entire period he has only earned22.L4o/o of the lequired units and

it appeared that there was not a single month during which he could earn more

than 5070 units. The learned Sessions Judge had also reported that the integrity of

this officer was constantly under clouds and his perlormance was below average.

Authorized Officer after hearing the appellant in person and examining the

u.uterial available on record, came to the conclusion that the aPPellant was guilty

of both misconduct and inelficiency and recommended major penalty oI removal

from service.

9. Thereafter, a final show cause notice under Rule 5(4)(b) of the Sindh Civil

Seruants (Efficiency & Disciplinary) Rules 1973 was issued against appellant and

after headng the appellant in persory the Honourable Chief Justice heid that both

the charges of misconduct and inefliciency stood proved against deli4quent

olficer and major penalty of removai lrom service was imposed upon him. He

was removed from seryice with irnmediate effect vide order dated 16.04.2003. For

the sake oI convenience, order dated 16.04.2003 is produced as undel:

"1!429p3

On the basis of a report of Mr. lustice S,A, Robbani, as he then was, duting tlu
proceetlings in Criminal Acquittal Appeal No.02 of 1997, and the rcpott of
Disttict 8 Sessions ludge, Malir, Karochi that the delinquellt offcer uas an

ineficient officer ancl did not perfurm his duties diligently, a show cause notice
LLnder Rule 5(.3) of the Sindh Ciail Seruants (EJJiciency I Discipline) Rules, 1973
(hereinafter refened to as the E.JD Rules) ans seraed on Sahibzada Pit Atta ur
Rehmdn, Illrd ludicial Magistrate, Malir, Karuchi for misconduct and
inefficienc!. The fuIinquent oJfcer submitted his reply to thc shot) cause notice
tuhich ruas not found satisfactory by the leamed Authoized Olficer uho nfter
obseraed that no fact finding exercise uas inoolaed and the rccord spoke ;for itself
dispensed uith the requie Ent of depnttmentaL inquiry.

The brief t'acts nre thnl pwsuant to FIR N0.280/96 of P.S Taimoia wdet sec[ioij

13(rl) of the Arms ardinance one accused Khaliq Ahmed Khan was chatte-shceted
i11 Court on 24.11.1996. On 2.12.1996 lnuestigating afficer subntitterl an

application u der SectiotL 169 Cr.P.C t'or release of the said acotscd KlnLq
AhnLed Khnn on the grcu d of lack of eaifunce. This applicatian tans rejectcd by

the delinquent officer oide order datecl 9.12.1996 hokting thdt the guilt or
innocence could be determined onhl after trinl dnd the Coutt hnd ko po )er to



rclease the accused under Section 169 Cr.P,C. Hoaeper, utithin four uleeks of tlLe

said order, tlrc tlelinquent ot'ficer oide order dated 1.1.1997 acquitted the accused

under Section 249-A Cr.P.C roithout referrin& eoidefice lrclding that there rtas no

prcbibility of cont)iction of the accusetl.

The Authorized oficer after going through the explanation submitted by the

delinquent ot'licer and gi?ing hin o oppottunity of perso al hrariflg calne to the

conclusion that both the charges of miscontluct and ineJJiciency uere Prct)ed
figaifist hifl arul recommended ihtposition of najor Pendlty of rcnronal fron
serl)ice.

FimI Shoru Cnuse Notice uas issued to the delinquent officer to appear before tlrc
untlersignerl i11 puvsua cc ruhereof he appearcd and uns heard. The delinquent
olficer had also submitted ftesh explanation to the Final Shou Cause Notice.

The delinquent offcer ttiecl to justtfy his action stating lhnt, it his hunblc
opinion, application under Section 169 Cr.P.C was not maintainable as charge

sheet had been subfiitted agninst !fu accused and in such a case the Coutt could
ot ercrcise pouer under Section 169 C|.P,C, This submission is uithout nny

substance in l)iee of the settled prcaision of lau that there is othillg to Pme11t
afi In'L)estigdtitlg ot'fcer ftom submitting anotlet report in supersession of an

earlier one either on his olLtn initiatioe or under tfu directions of the higher polLce

oficer. T,e lwestigating OJfcer can legally submit d chatge slleet nfter
preoiously subnitting a fnal report ot a repott afier submission of the charge

sheet. It is also settled principle that the Coutt Coes not become functus officio
at'ter entertnining lle t'irst teport under Section 173 Cr.P.C and it call nct on thc

report subnlitted at'ter subsequent i oestigatiofi, declaing the accused innocent-

Houepe1 the delinquent officer by discharging the accused a)ithin a peiod of ;t'our
ueeks under Section 249-A Cr.P,C conttadictud and negated his aersiofi tlnt tl.t'ter

submission of challnn the guilt or innocance of the accused could be clecided onLy

nffet rccordifig the eaidence of tlrc prosecution uitfiesses uhile rejecting the rcPart

tncler Section 169 Cr.P.C. The delinquent offcer ttas unable to giae a plausibLe

and justifable explanation for acting in tlLe abooe mnru1er , There existed only ttoo

possibilities t'or fiaking such qn order. Firstly, either it was passetl totth ultenor
motiae and mnln ffu intention i oiell o.f thr obseruations made by the Suprctrc
Coutt i the clse of GOVERNMENT OF SINDH AND OTHERS yERSUS

SAIFUL HAQ HASHMI AND OTHERS (1993 SCMR 956). Secondly, thnt it
ruas in ignornnce of lnu and procedure. ln either cases, tlte cleLinquent officcr
toould be deemed to be unlit to hold the judicial olfce held by him being u oflicer
of doubtful integity, incolnpetent and ignorant. He is guilty of misconduct.

From perusal of the ortur of the learned Authoized Offcer, it transpires thnt the

delinquent oficer hrLd raiscd a plea duing his personal hraring tllat he had passed

the impugned order at tlrc request of a senior colleague, an Additio\aL Disttict I
Sessions ludge, toorkinS in one of the Disticts of Karachi, ruho 70as related to the

accttsed. lf this explanation is to be iccepted as correct then it prooes that the

delinquent officer is prcne to prcssurcs and. inJluences in deciding ases judicially
and is capable ofpassing an illegal or wrong ordet. A ludicial Ofrcer 70ho cn ot
lr,ifhstand pressure, inJluence or request be that of a senior ludicial Oftcer or ony
other person ot duthority rooulcl not be fit to hokl a juilicial post as lrc uill be

deciding cases not on meit but under inJlueflce, prcssure or rcquesL

The allegation of inelfciency also stands proaed as he has ftot been nble to gire
any satist'actory explanation for his ettremely loto disposal during the period in
dispute.
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Both the charges of misconduct ancl ineffciency stancl pronetl against thP

delinquent offcer aruL he has renfured himself liable for imposition of ore of tlrc
major penalties prorided under Rule 4(1)(b)(ii) of tfu EAD Rules Acco ingly,
major pemlhl of remooal t'rom seroie is imposed on the delinquent offcer and hc

stands renooed ltom se,"utce 70ith itnmediate effect.

10. Review application was filed by the aPPellant which was also dismissed

vide order 28.04.2004. Such Notification was issued.

1,2. Mr. Safdar Ali Depar, Assistant Advocate General Sindh contended that

premature acquittal order was examined at several levels before the imPugned

action followed; that appellant has been dismissed ftom service as he was found

guilty o{ misconduct and inefficiency. He further submits that appellant passed

order of acquittal with ulterior motives and same was patently illegal; that his

disposal was also found to be inadequate. He, lastly submitted that appellant

served for about 07 years and there were adverse entries in his ACRs. Leamed

A.A.G in support of his contentions relied upon the case of Government of Sindh

and others Versus Saiful Haq Hashrni and others (1993 SCMR 956). He has

opposed the appeal.

1,3. We have considered the submissions on behalf of the parties and also

precedents sought to be relied upon by them respectively. Record reflects that

disciplinary proceedings were initiated against appellartt on the basis of report

made by Mr. Justice S.A.Rabbani (as he then was) while hearing Criminal

Acquittai Appeal No.02/2007. His Lordship noticed that in criminal case

No.17 /96, appellant/Magisbate rejected an application moved by the police Ior

release of the accused on 03.-12.-1996, with observation that guilt or innocence of

the accused could only be determined alter recotding of the evidence of the

prosecution witnesses. Nevertheless, before any evidence could be recorded, ihe

same Magistrate/appellant by order dated 01.01.1997 acquitted the accused

5

11. Learned Advocate Jor the appellant maidy argued that no regular inquiry

was conductedi (traq error of judgment in deciding a criminal case while,,/
discharging iudicial functions cannot ipso facto lead to an inference of

dishonesty. Lastly, it is contended that dismissal oI the appellant from service

was a very harsh decision. Learned counsel for the appellant relied upon the

cases reported as Sardar Muhammad vs. The Auditor General of Pakistan

Islamabad and 3 others (2000 PLC (C.S) 1019), Mushtaq Ahmed Sabto and others

vs. Federation of Pakistan and others (2001 PLC (C.S) 623) and Tasleem Akhter

vs. Pakistan tfuough Secretary Revenue, Islamabad and 3 others (2010 PLC (C.S)

795).



under section 249-A C:.P.C while holding that there was no probability oI

convictlon oI the accused in that case. This Court in C minal Acquittal Appeal

No.02/1997 vide judgment dated 08.06.2001 set aside the acquittal order passed

by appellant for the following reasons:

12. The report utder section 169, Cr.P.C u)as once rejected and it couLtl l1ot hnt e

been made basis of acquittal under section 249-A Cr.P.C. The Magistrate uas also

not legally authoizerl to decide the case on the basis of stateme ts o.f TLtitnesses

under section 161 Cr.P.C.

13. The impugned order is absolutely baseless awl can not be maintained. lt is set

asitie arul the case is remanded to the tial court for o decision on ertts on the

basis of eaidence to be recortletl by the Court. Reoision stands disposed o;f

accordingly .

1,4. Learned Authorized Officer/ 9enior Puisne Judge in his older has

observed that appellant stated before him that he passed order of acquittal on the

recommendation of his senior colleague and it was gross misconduct on the Part

of the judicial OIIicer and he was not {it to hold any judicial office. Learned

Sessions Judge concerned had also reported that integrily of the aPPellant was

constantly under clouds and his performance was below average. So far the

submission of the learned Advocate for the aPPellant is concerned that no

regular inquiry has been held, it is obseNed that appellant had acquitted accused

under Section 249-4 CI.P.C on exkaneous considerations as reported b1 Mr.

Justice S.A. Rabbani (as he then was) vide his report dated 16.08.2001. Since no

fact linding inquiry was involved and record spoke itselt the requirement of

regular inquiry was rightly dispensed with. Learned Sessions Judge concerr.red

had reported that integrity oI the appellant was constantly under clouds and his

performance was below average. Appellant admitted before learned Authorized

officer that he had passed impugned acquittal orde{ at the request oI his senior

colleague an Additional District & Sessions Judge who was related to the

accused. Rightly, it has been held by Honourable Chief Justice that if this

explanation is accepted as correct then it proves that the aPPellant was prone to

pressures and inJluences in deciding cases. A Judicial officer always passes

orders without any pressure or inJluence. lt is a matter of record that Appellant

was provided proper opportunity of his defence at every stage. A bonafide eror

of judgment may need correction and counseling. But a conduct which creates

perception beyond the ordinary cannot be countenanced. For a trained legal

mind, a judicial order speaks {or itself. The submission that his integrity was not

doubtful, leaves us unimpressed. There can hardly be any direct evidence with

regard to integrity as far as a judicial olficer is concerned. It is more a rnatter oF
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inJerence and perceptions based upon the conduct of the officer as held in the

case oJ Government of Sindh and others Versus Saiful Haq Hashmi and others

(1993 SCMR 956). In the present case, acquittal order was first examined by Mr.

lustice S.A. Rabbani (as he then was) who was satisfied that acquittal order was

based on malafides. The comments of the appellant were called Jor. Honourable

Senior Puisne Judge/ Authority was not satisfied with explanation furnished and

opined that act of acquittal by the appellant was not above board. The

comments/ reply of the appellant were again called for. On an overall

assessment of the appellanfs service record and acquittal recorded for malalide

rea5ons, he \^ as rightl) removed from service.

15. We have also come to the conclusion that charges of misconduct and

inefficiency stood proved against the appellant and for the valid and sound

reasons, major penalty oI removal from service has been imposed upon him.

Order dated -16.04.2003 requires no interference. Appeal is without merits and

the same is dismissed. These are the reasons for our short order dated 14.12.2019.

CHAIR]\4A\

MEMBER
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