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THE HIGH COURT OF SINDH AT KARACHI
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C minal Appeal No.452 of 2019

ConJirmation Case No.16 of 2019

Present Mr.lusticeNaimatullahPhulpoto
Mr. Justice Abdul Mobecn Lakho

NAIMATIILLAE PHULPOTO, I. Appellant Muhammad Yaseen @ I\.4anra

Gaddi was tried by leamed Ist Additional Sessions Judge/MCTC, Malir,

Karachi for offences under Sections 302/324 PPC. Aiter full-fledged trial, vide

its' judgment daled 04.07.2019, appellant was found guilty for causing clatl-o-

amd of Abdul Basit under Section 302(b) PPC and sentenced to death at Tazir.

Appellant was also directed to pay compensation oI Rs. One Million to the

legal hets of deceased under Section 544-4 CI.P.C. [n case of failure to pav thc

same, he was directed to undergo S.I for six months. Appellant was also

convicted under Section 324 PPC tor attempt to commit qatl-i-amd of P.W

Bilawal and sentenced to 7 years R.I and to pay fine of Rs.300,000/- to bt' pairi

to the injured Bilawal. In case of default in payment of fine, he was ordercci tcr

suffer S.I for six months. Appellant was extended benefit of Section 382-8

Cr.P.C.

2. The prosecution case as disclosed by injured witness Bilawal (PW-02)

before trial Court is as follows:

"The incident ruas taken place on 07.08.2014 when I ruas nccoltytnttied :r,illt ttrl

frienrl Abdul Basit at gate ofTahir Farm. It taas 9:45 ptn. tLllen rLte (ere siLtius
there. We sit tfure due to load shedding. One person narnely Ynsil @ Mtutrri
Gaddi was aoailable tlure in rLrug condition. My deceased friend nadc joke uitlt
him itr Sindhi language who dnnoled imflediately t|rcn lte outed his pistol nntl
made direct fres upon us. First of all deceased Abd.uL Bosit got lreal 1 itiry ol

the hands of accused and tittn I came before lin le ftred upot ne. We n'Lcii t,'
frrc aml injuries on our abdomens and falled dau,n on tlrc enrth. 5ucl1 sLn!.ntcul
undcr Section'161 Cr,P,C t ns gioen on 1,0.08.2014 nt '1300 ltours by tut lo[()
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of the case, lNe were shiJlecl to linnah lrcspittl fom plnce of unrdnt ttt L)ttlsrrt i

Accuserl present in C-ourt is same."

3. It may be mentioned here that FIR of the incident was lodgecl bv the

mother of the deceased namely Mst. Tasleem at P.S Malir City, Karachi. lt u'a!

recorded on 08.08.2014 at 0230 hours vide Crime No. 131/201'l uncler Stctri'rr

324 PPC. After registration of the FlR, I.O visited the place of occurren.e an(l

collected 10 empties in presence of mashirs, recorded 161 CI.P.C statement oi

the iniured witness, Basit succumbed to injury, I.O collected death report oi

deceased, showing cause of death and completecl formalities. Appcllant ,lil' l

commission of the offence absconded away. On the conclusion of lhe

investigation, challan was submitted against him under Section 512 Cr.P.('.

Appellant was produced by the I.O belore trial Court on 18.062016.

4. Leamed trial Court framed charge against accused undcr Sections

302/324PPC atBx.02, to which he pleaded not guilty and clainrecl his trial.

5. At the trial, prosecution examined (i) Complainant Mst. Tasleen (l'!\-

01), (ii) Bilawat (PW-02), (iii)Yasir Baloch (PW-03), (iv) SIP A1i Asghar Sehk)

(PW-04), (v) Dr. Shahid Nizam (PW-05), (vi) laved Iqbal Rajput (PW-06) and

(vii) Dr. Tanveer (PW-0f .

6. Trial Court recorded statement of accused/ appellant at Ex.2l, in \\'hiclr

he claimed his false implication in the case and denied the prosecniion

allegations. Accused neither examined himsell on oath under Section 310(2)

Cr.P.C, and nor led evidence in his defence.

7. Leamed trial Court after hearing learned counsel {or the parties,

examination of the evidence available on record and defence plea, convicted

the appellant and sentenced him to death as stated above. Trial Court made

reference to this Court Ior conJirmation oJ the death sentence as required uncler

Section 374 Cr.P.C. Appellant being aggrieved and dissatisfied \r'lih the

judgment recorded by the trial Court, filed instant appeal. B)' this judgnr('rrt,

we intend to decide the aforesaid appeal as well as conJirmation lefelenct,

made by the trial Court.

8. The facts of the case as n'ell as evidence produced before the Trial a our t

find an elaborate mention in the judgment dated 04.07.2019, passecl bv ihe '1r'ial



Court and therefore, the same may not be rePloduced here so as k) avol

duplication and unnecessary repetition.

9. karned advocate for the aPPellant argued that P.W-02 was friencl of

deceased and interested witness. It is further submitted that PW-02 was injureti

witness, but his evidence required independent corroboration which rvas

lacking in this case. It is fudher argued that incident had occurred at the sPur

of moment tlere was no pre-planning or meditation for com rission ol ll, o

offence. Lastly it is submitted that there are mitigating circumstances in this

case, if court is not convinced for acquittal of the appellant, his death sentencc

may be reduced to life imprisonment. In support of his contentiotts reliarr. e is

placed upon the cases of Bukht Munir Vs. The State and another (2020 SCMI{

s88).

10. I-earned DPG appearing for the State, has maintained that Prose.ution

has proved its' case against the appettant by Producing evidence of the iujure.l

witness, coroborated by the medicat evidence and other Pieces of eviclence.

The eye witness was friend of deceased, but he had no motive to falselv

implicate the appellant in this case. He has futher maintained that as long as

conviction of the appellant is not disturbed by this Court, he has nothing nruclr

to say on the question of sentence as the same lies within the discretior, of tht:

Court. Learned DPG, however, frankly conceded that occurrence l-Iad takell

place at the spur of moment due to sudden provocation without ple-plannln11

or premeditation and there was a single shot fired at the deceasecl without

repeating the same.

11. In order to prove unnatural death of deceased Basit and injulv oI1 thc

person of injured, prosecution has examined Dr. Shahicl Nizanl being n't'll

conversant with hand writing and signature of Dr. Jagdesh as Dr. Jagclesh h.rs

retired from service and he is not traceable. Dr. Shahid Nizan protiuc.J

medical certificate of Basit, showing following iniury:

1. Fire arm uound of 0.5 cm diameter on Rt thiSh Postetiat lntcrally interltl
margins uourul of entry. Firearm lL)ou d 1 cfi x 1 cm tn RL. tnSLLinnl rciiott
neir eperted on Rt, thigh medially eaerted mnrgins uound of exit.

Thereafter, Basit was refe$ed to "Emergency" oI Liaquat National HosPital,

where he succumbed to his injury on 09.08.2014. According to Doctor, the cause

of death was Cardio Pulmonary arrest Secondary to gunshot on Right Fenoral

Artery. The postmortem examination of deceased was not conducted bul thc



delence did not challenge the Iactum of unnatural death oI deceased. D()'k)r

was closs-examined but nothing favorable to accused came on record.

12, Doctor had examined injured Bitawal on 07.08 2014 ar.rd found lollorting

firearm injury on his person:

1. Fire arm wound 0.5 cm diameter on Lt. abdo en antetiarLV inl)erteLl

matgins wound of entry. No blo(iening

13. In this case, no doubt Postmortem exarnination of the deceased w.ts lrot

conducted, but deceased was medically examined by Dr. Jagdesh, u'hen he was

in injured condition. Doctor stated that deceased received one fire arm injurv ai

his right thigh. A[1 material particulars have been mentionecl in the rncc]ical

certificate produced before hial Court at Ex. 11, therefore, Iailure to concluct

postmortem of deceased in above circumstances would not demolish the

plosecution case. Reliance is placed uPon the case of Abdur Rehman vs The

State (1998 SCMR 1778), wherein it is held as under:

"15. It may be seen that case-law relied uPon bY learned counsel ior
parties has been discussed above. We have thoroughly comP.lled arl(l

scrutinized the ratio decidendi in afore-quoted reported iudgments atrrl

relevant law. We cannot subscribe to the observations which rnil\'
suggest that failure to conduct Post motem would demolish ihe

prosecution case. Obviously there would be numerous situations \'\'llcn

post-modem may not even be conducted. In various parts of thc counir !
on account of long-standing customs and established tradilions
tribesmen do not allow post-mortem of ihe deceased. Thus, keepurg irr
view all the relevant factors and law, we are persuaded to l-rold that in
cases where prosecution through convincing evidence can establish thai
death was immediate, pioximate and direct cause of injuries susiaint'tl
without being any element of negligence or othe! intervention, thc non

perlormance of postmortem would not be fatal."

14. We, therefore, hold that deceased Basit died unr.utural death due to firr:

arm injury and injured had also sustained fire arm injury as described bv tht:

Doctor. Finding of t al Court in this regalds requires no interference bv this

Court.

15. Now question arise, whether aPPellant had caused such firearm injulr(\

to the deceased and injured as alleged by prosecution?

In order to determine this crucial issue, we have carefully perused eviden.('

available on lecord. Injured Bilawal (PW-02) has stated that ihe in.i.lcrrl

occuEed on 07.08.2014 at 9145 p.m., when he was sitting along $'ith his fricii(l



Abdul Basit at gate of Tahir Farm due to load shedding Appeilant Yasin t' '

Mama Gaddi aPPeared there, in intoxicated condition. Basit (now dec':ase'l1

cracked joke with him in Sindhi language, which caused much annovan' e rL 
'

appellant and suddenly, he took out his Pistol and directiy filed uPon lhetl'

Both sustained Iire arm injuries and felt down on the glound. Thereafter, thc)

were shifted to the hospital for heatment. Injured witness was cross-exarnineLl

at length but nothing Iavourable to the aPPellant came on record' Mother oF the

deceased was also examined, she stated that as soon as she cane to know about

the incident, she rePoted matter to the police and FIR was lodgecl against

appellant. 1.O has carried out investigation and finally submilied challa|r

against aPPellant under Section 512 Cr.P.C. Ocular evidence of injured is fullr'

corroborated by the medical evidence, Learned advocate Ior the aPPellant

cdticized ocular evidence on the ground that it was interested because iniure(l

was friend of deceased. No doubt, ocular evidence of interested h'itness cannot

be accepted without coroboration, but in this case evidence of injured witnt'ss

has been corroborated by the medical evidence Evidence oI solitary injured

eye witness is quite reliable and conlidence inspiring as he hatl r.ro motivc,/

enmity to falsely imPlicate the aPPellant in this case and his prescnte i'

established as Bilawal (PW-02) had received firearm injury. We have no

hesitation to rely uPon his evidence. ln this resPect, reliance is placcd orr

Muhammad Ehsan vs. The State (2006 SCMR 1857), wherein it is helcl ihat

even testimony of single witness if found to be reliable, conlidence ins;- r'in;1

and unimpeachable, same would be sufficient to base conviction lt is not

necessary that in each and every case there should be more than one witnesses

for the pupose of basing conviction, considering this Iact also that is noi thc

quantity of evidence but the quality of evidence on thc basis of $fiiclr

conviction is to be based. Appellant's disappearance lrom the scene Iol about

two yea$ is a ctcumstance that cannot be viewed with favour, moreover, lorlg

standing absconsion has not been explained by him in his statement undcr

Section 342 CI.P.Q which suggests appettant's culPability as held in the cas. Lrl

Islam Sharif vs. The State (2020 SCMR 690). No legal flaw or inJirmitY in lhc

evidence of the Prosecution witnesses has been brought on lecorci bf ihe

defence counsel.

76. As regards to the mode and manner of incident is concerned, evi.lencc

of injured eye witness is material for deciding the quantum of sentence. Iniuleti

witness has deposed as under:



"One person namely Yasin @ Mafia Gnddi uas apailnble tlterc itt irtrg
condition. My deceased t'riend mnde joke uith him in Sirulli ltngutLgc tr'lto

a noyed ifimediately then he outed his pistol nnd madc direcl lLres trpott Lts."

17. I.O Iailed to interrogate/collect some independent matcrial tluring

investigation regarding mode and manner of incident. Trial Court harl also

failed to record any finding as to how this incident had occurred. Under these

circumstances, we have no hesitation to hold that prosecution has Proved its'

case against the appellant beyond teasonable doubt but failed to prove tlrat it

was a case of pre-planning and Ple-meditation' On the other hand, it has

come on re.ord that it was sudden incident which hapPened at the sPur of

moment when ioke was cracked by deceased. Thus, murdel of deceased was

neither pre-planned nor pre-mediated. The mode and manner of the

occurrence would further reveal that deceased received only a single fire shot

and fire was not repeated. A sin8le mitigating circumstance, available in a

particula! case, would be sufficient to Put on guard the Judge not to nward

the penalty of death but life imprisonment' In the similar cir.umstances

where at the spur of moment, due to sudden plovocation, without Pre-

meditation, the accused caused murder of deceased, the Flonourable

Supreme Cou( converted the death sentence into imprisonnent for Iife.

Rightly reliance is placed on lhe case of Bakht MtLnit ps The Stnte nnd anotlt!!

(2020 SCMR 588), wherein it is held as under:

"3. Arter hearing the learned counsel for the aPpellant and learned
Additional Advocate General, KPK, it has been observed by us ih.it
notwithstanding the fact that prosecution has provecl its casc agairrst

the appellant beyond reasonable doubt and the findings of guilt
rendered by the learned courts below against the aPPellant arc l1()l

open to exception, there are circumstances in this case which go ilr
favour of prayer made by the appellant qua reduction in the cluanium
of his sentence from death to imprisonment for life. In the FIR itsclf, it
is the case of the complainant that the occutrence in issue ha,-l t.rkcrr

place on account oI a trivial verbal altercation between the Partics. Irr

his examination in chief as well, the complainant A1i Rehman (PW5)

reiterated the same, ln his cross-examination he explaincd the cause

of occurrence as under:-

"....The verbal altercation took Place between mc antl th.'
accused facing trial at the time of incident. The altercation took
place over a small bridge...."

4. It is crystal clear that there was no Plevious enmity betwccn thc
parties. The circumstances of the case unequivocally sutgest that thc

occurrence had taken place at the spur of the moment without.lrr!
premeditation on the paIt of the appellant.



5. For the {oregoing, the instant criminal appeal is partly allowed.
The conviction of the appellant under section 302(b), P P.C is uphclcl

and the sentence of death of appellant on two counts is converted into
impdsonment for life on two counts. The convictions and sentences o1

appellant on other penal heads are maintained. The amounis ol

compensation and sentences in delault thereof are also not ciistur be(l

Benefit oI section 382-8, Code o{ Criminal Procedure is extencle(i trr

the appeltant. Al1 his sentences of imprisonment shall lull
concurrently."

18. For the above stated leasons, this appeal is dismissed to the extellt oi

appellant's conviction for the offence under section 302(b), P.P C. rccorded bv

the trial Coult but the same is partly allowed to the exlent of appellants

sentence of death which is reduced to impiisonment for life. Confirmtrtior-r

reference is answered in the NEGATM. Apart from the above variation irr

sentence, other conviction and sentence, compensation/ fine imPosed ag;lillst

the appellant in the impugned judgment shall remain intact All tht'

sentences are ordered to lun concurently. Appellant shall be entitlcci t,r

benefit of section 382-8 Cr.P.C.

19. In the view of above, this APPeal is disposed of in the aboYe ter[rs

IUDCI,

]UDGE


