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JUD CM

NAIMATULLAH PHULPOTO' J - Appellant Jumar sol6ngi has challenged the

judgment dated 31.3.2007, passod by leamed 1" Additional SessioN Judge' Dadu in

Sessious Case No.268/2004, whereby he was convicted under Section 302(b)' PPC in

cdme No.802010, PS Thariri Muhabat for committirg murder of deceased Shahnawaz

and was sentenced to suffe|imprisonment tbr life and to pay compensation of

Rs.100,0001 to be paid to the legal heirs of the deceased Sllah Nawaz' failing which he

was flr0rc! directed to undelgo R'l for ore year more Benefit of Section 3 82-B' Cr'P C

was also €xtended to him'

2l- Bricf facts of thc prd€eution casc as disclosed in thc F I R arc that on

16.6.2004, at lO.3O houls, Nizamuddin son of Muhammad Ishaq Solangi lodged his

report, allegilg therein thal he is WAPDA employee About 15/16 days prior to the

lodging ofthe F.I.R his brother Shahnawaz deceased had told the complainant that he has

demandedhandofMst.Hameeda,thedaughterofoneMuhammadUmarSolangi.

\ 
t","ut"., coftplainanl alongwith his brothers Yaqoob and Shahnawaz went to

Vuhammad Umar for lund of his daughtel Ha eeda ibr Shah[a\vaz Muhammad Umar

prcpared to give his daughter subject to paymenl ol Rs 60'000i- lt is alleged that

Rs.15000/- were paid to Muhammad Umai' for the rest ofthe amount 7 6'2004 date was

frxed lt is alleged in the F'l R that appellalt Juman came in the house of Muhammad

Umar at that tifie' who issued thrcats to Shahnawaz as to why he was demanding hand of

girlHarueeda aud declared thal Shalxuwuz wou!'1 tlor bc spurcr'l 'lhctclllcr' oottrpllinant

alongwithlrisbrotlrelShahnawazandothelsletutucdhonre.AppellantJumancontinued

to issue thrcats to the deceased On 762004' brother of the complainanl' namely'

Shahlawaz (now deceased) went to the Mrihaolmad Umar ibr pa'r'ment of Rs 20'000/-'
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but did not rcturn back. Complaimrtt made search for his brother Shahnawaz and he

came to know that a dead body has been fould by the police irl the lar1d near abandoned

Railway station under a tree. Police brought the dead body to the Taluka Hospital' Mehar

for identification of the deceased lt is alleged that P w Assadullah son of deceased

identifiedhisfallrel.Deceasedhadreceivedinjrrriesathishcad..neckandotherpansof

the body. Afier poslmortem examination dead body of Shahnawaz was brought to tle

home by the complainant Party. Or 16 6 2004 complainant was informed by P'ws Noor

Hussain son of Jamaluddin and Nooruddin son of Bakhshai KIan' both by caste Solangi

that on 7.6.2004 they werc going to Seeta Road with sooe work' where they had seeD

deceased Shahnawaz alongwith appellant Muhammad JlLman' Liaquat Ali son of Haji

KhlnandMuhrrrlmar]l{rriibsonol.Shahnrccrl(hltnSrrlirngi',fhcywcrcqhitchattingst

that time, Complainant on receipt of such information went to the police station arld

lodged rcpott against the appellant and others' alleging therein that his brothe!

ShahnawazhasbeenkitledbytheaPpellantandothers,asappellantwasamoyedwith

shshnawazouhisdesiletomarrywithMst.HaoreedadaughterofMuhammadUmar.

3l- After registration of the F'l R' invesligation was started During

investigation16l,Cr.P.CstatementsoltheP'wswererecorded'Appellant,ndtwo

acquitted accused persons were arrested on 16'6200'1 On the conclusion of

investigation, cirallan was submitted against the accused under Section 302/34' P P C'

4t- A formal charge was framed sgainst the accused ald the accused Pleaded

'not guilty' and claimed to be tried At the trial' prosecution exanined P w-l

complainant Nizamuddin as Ex 6, who produced NC as Ex 6/A" P W-2 Nooruddin as

Ex.9,P.W-3NoorHussainasExl0,PW-4MuhammadYaqoobasEx'11'PW-5mashir

MuhanrmadAfzalasEx'l2,whoproducednashimamaofdeadbody'mashimamaof

idantifisatiol of d90d body, inquest report' mashirnama of clothes of deceased'

mashirna$a of a est of all three accused' attested copy of entry No l I as Exs l2lA to

l2lc respectively. P.W-6 Dr' Muhammad Qureshi Dero as.Ex 14' who produced

postmortem examination report of deceased as Ex l4lA rcspectively' P W-7 Ali Asghar'

Tapedar, ss Ex'15, who produced sketch ofwardat as Ex l5/A' P w-8 SIP Sabgatuuah
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Jatoi as Ex.l6, who ploduced positive repod of chemical examiner as Ex 16lA and side

ofthe prosecution was closed as Ex.l7.

5l- Theleafter, statements of the accused under Secton 342, Cr'P C were

recorded by the trial Court as Exs.18 to 20, in which accused persons claimed false

implication in the case and denieC the Prosecution allegations. They have stated that the

proseculion wit[esses are interested and set up they have deposed against them falsely

Acouscd declinccl to givc cvitlr.:ncc on ollh, no wilncss irt tlulcncc was cxamilcd Aflcr

hearing the lealned Counsel lbr the pa ics, learncd triirl Court conviclcd itttd scntcttccd

appellart Muhammad Jur[an and acquitted co-accused Muhammad Rajib and Liaquat 'A'li

vide judgmenL dated I 1.1.2007.

6l- N4r. Ali Nawaz Ghanghro, leamed advocate for appellant Juman

contelded that the incident was ulwitnessed Thereuasdelayof9daysinlodgingofthe

F.l.R, for which no plausible explanatioD has beel i'urnished P Ws Noor Hussain and

Nooruddin are highly interested and related to the deceased and evidence of these

witnesses is IIot coroborated by some othe! independent piece of evidence He has

submitted that last seen evidence is a weak piece ol evidence, which is not coroborated

by some indelendent piece of evidence. Admission of the appellart before the police

during iovestigatiofl is inadmissible in evidence. No incriminating article was recovered

ftom the possession of accused Juman after his arrest Motive has also not been

sstablisbedatthetlial.co.accusedonthesarnesetofevidencehavebeenacquitted.

Prosecution case is higliy doubtful.

1l- CouvcBely, Mr,Imtiaz Ahmed Shahani, le ned State Counsel atgucd that

prosecutiol has proved its case against the appellant Case of.co-accused' who were

acquitt€d by the trial Court was distinguishable Deceased was Iastly seen by P Ws Noor

Hussain and Nooruddin in the company of accused persons Motive has been established

by prosecution and prayed for dismissal ofthe appeal'

8/- I hovc carciirlly hearrl the argunronts ad\ irncc'l b) lhc learned Coun\el lor

the pafiies, pcrused the impugned judgn,et1t r'cordcJ b\ lhc learned lJ Addilional

Sessions Judge. Dadrr.-t
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9t- Fror1t the close scrutiny of the evidence' it transpires that complaimnt

Nizamuddinhasstatedthat15/16dayspioltothisincidenthealongwithhisbrothers

Muhammad Yaqoob aud deceased Shahnawaz went to the house of Muharnmad Umar

Solangi and Muhammad Umar gave his daughter ir the sum ofRs 60'0001 to the brother

ofthe complahant, namely, Shalmawaz (no\T deceased) Cash of'Rs 15000/- was paid to

Muhammad Umar' Remaining amount was to be paid on ? 6 2004' During their stay in

the house of Muhammad Umar, complainait has deposed that Muhammad Juman came

and threatened Shahnawaz not to contlact marriage with daughtcr of Muhammad Umar'

€lse he B'ould be muldered Complainant has further deposed that his brother Shah

Nawaz went to the house of Muhammad Umar on ? 6 2004 for making payment of

Rs.20,000!, but did not retuln back' OD 9 6 2004 he cane to know that unknovm dead

body was Mng in Taluka Hospital, Mchgr' Hc slongwith his nephew Ass8dullah went !o

TalukaHospital,Mehalandfoundhishothershahnawazlyingd.ead.Aflerpostmortem

examinatio& thc daad body was handed ove! to the complainant Complainant continued

search of the culprits. On 16 6'2004 his co-villagers' namely' Noor Hussain aod

NooruddininformedhimthatorlT.6.2004theyhadseendeceasedatseetaRoadinthe

company of accuscd Muhamn,ad Junrao' Liaquxl ancl Rajib Tlrcl' ftrrtlrer told the

complainant tlldt lhey went to Kotri Complairrant \\'eDt 1o thc Police Post Sindhi Butra

and lodged the eltry. Complainant has inplicated accused Juman and stated that he did

not know remairing accused ln the cross-examinalion complainant has admitted that

P.Ws Noor I-lussain aid Nooruddin are his caste-fello*s and co-villagers and K' N Shah

is tho busy b(ls stand He has also admitted that he had loctged F I R orl the basis of the

intbnnatioll received liom PWs Nor-rruddin uld Nrior Ilttssrtil' llc hls dcnicd thc

suggestio! for deposing lalsely againsi the accrsed

10/- P.w Nooluddin has deposed llut on 7 6'2004 he along*ith P W Noor

Hussain were goilu orl motorcycie to Seeta' At aboul 1145 an1' they reached at

abandoned Railway station and saw on katcha path deceosed Shahnawaz was standing

with Juman, Liaquat and Rajib He has flulher stated lhat thereafter he went to Kotri

On 16,6.2004 he came to know about the death of Shaluawaz and informed the

complainanl, In the cross-examination he has admitted that complairant is his relative'
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He has adDitted that he has not stated io his 161' Cr'P C statencnt that olr 7 6 2004 ho

alongwith P.W Noor Hussail went to Kotri He has further replied that he had not seetl

the accused persoos while oomtni$iry the murder of shahnawaz However' he has

admittedthatduringthedaysoftheincideffhewaspostedatSehwanto\Nn'

li/- PW Noor Hussain has deposed that on 762004 he alongwith PW

Nooruddin w8s going to Radhal to Bali At 11'30 a Ill ' they reached at abandoned

rsilway station, where they saw deceasod in the company of the accused persons They

were chitchattilg' Then he weot to Koti in a Vao On 20'6 2004 retumed back to the

village and came to know about the murder of Shainawaz He has also admitted in

ooss-examilratiol that complaioaqt is his relative However' he has denied the

suggestion for deposing falsely against the accused'

12' PW Muhammad'Yaqoob t'as Oeposea tlrat deceased was his brother'

Deceased intended to gel hand of Mst' llameeda claughter of Muhammad Umar in the

consideratior of Rs 60'000,. He alongwith deceased Shahnawaz and complainant went

to the house of Muhammad Umar for demanding hand of his daughter and paid

Rs l5o00/. to Nluhammad Umar father of Mst Hameeda tn the meanwhile' it is stated

accused Muhaarmad lunan carBe in the house of MuhaDlmcd Ufirar ancl raiscd objcction

to that arra[gement On 7 6 2004 he has deposed that his brcther deceased Shalnawaz

wenttoMu.\an]madUmaltbrpaymentofRs'20'0001-'butrreverreturnedbackaoddead

body ofhis brother uas lound lying in the hospilai'

13/- ASI Muhammad Afzal dePosed that on 0862004 he was posted as

Incharge, Police Post Sindhi Butra He received intbrmation from SHO PS Thariri

Muhobot thnt onc rlcad body was lyitrg ncar abituclonccl ruilway station He went to the

pointed place and found dead body and after completing fornalities brought the dead

body to the hospital' where dead body was identified Postnonem examilation was

conducted ard dead body was harded ove' to L Rs of lhe deceased On 16 6 2004 one

Nizamuddin appe$ed at Police Post Sindhi Butra and narrated the incident He kept such

efltry in the Roznaorcha and sent the same to police slation for ilcorporating it in 154'

Cr.P.C Book He has further deposed that on 1662004 accused Rajib' Liaquat afld

Jumao surendered before the police and admitted that dley have committed murder of
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deceased Shalnawaz orr 762094 H" ut'"'t"d thc orc!s!:d pctsons in presencc of

mashirs, preParcd suclr mashimama ln tlle closs-examination' he admi ed that he found

nobloodattheplacewheledeadbodywaslying.Hehasadnittedthatnoarticleuas

recovered bY hiln'

l4l- AIi Asghar' Tapedar' has also been examirled by the prosecution Llc has

produced sketch of place of wardat'

l5l- Sabghatullah' lnvestigating Officer has dcposed thal on 1662004 he

received a copy of F I R, mashi$ama of arrest of thc accused alld other investigation

papers for further investigation On 18 6 2004 he recotded 161' Cr'P C statement of

P.Ws Noor Iiussain' Nooruddin' Muhammad Y'rqoob ancl Assndull'rh After completion

ofinvestigationsubnrittcdclrallanagoinstilccuscd'lovcsligiltil]gol.liccrhaspt.oduced

positive chemical report ln the crcss-examiaation he has admitted that there \xas no

eyewihess of the incideut' He has further replied that no recovery was effected ftom any

ofthe accused.

16/- Flom the perusal of the above-meirtioned evidence it is crystal clear that

prosecutionevidencehasnotbeenpfoperlyappreciatedbythetrialCourtinaccordance

with settled pdociples of law From the evidence of the complainant it tanspires that

complaimnt has only implicated accused Juman and clearly stated that remaining

accused pe$ons plesent in the Court were not same l[ these circumstances' no reliance

can be plac€d upo[ such type of the evidence of the complainant' who is an interested

witness. P.Ws Nooruddin aod Noor Hussain have not fumished proper explanation for

which purpose they had gone to abaodoned Raii\"y station and \\'hy they did not naqate

the fact to the complainant promltly that they had seen the deceased in the compa[y of

accused persons at abandoned Railway statiol Motive has also not been established'

e daughter of Muhamnrad Umar' Said Muhammad
Entire episode dates to hand of th

Umalhasootbeenexaninedbytl,]eprosecution.ltispt.osecutioncasethataccused

Juman was annoyed t'ilh deceased' lhen it is unbelievable that dcceased went with

accused Juman to abancloned place lt is settled law that \\ten the basic foundation of

prosecution case cru$bled down' the motive beqomes inconsequenlial lt is very

surprisi[g to r:bscrvc thitt Llcctrscd ad,nilted gtrih.bcforc the lnvcsliSaling Offrcer during
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the investigation and such piece of evidence has been brought on record by the lcalned

tdd Court rttd it hss bccn bolievcd' Under the law adntission bcforo the police omcer

during investigation is inadmissible in €vide[ce urde! Afiicles 38 and 39 of the Qanoon-

e-Shahadat Orde!, 1984, which are reproduced hereunder :-

"38, conJessiotts to police oflicer hot to be.ptoved No-.confe.s,sion made

i1 i,iii"tn'""r 'iott'i'i)ii"a 
as us'ti;st a patson occused of anv

o#nt6onp,,an 
b! aceused whita itt custott)' of police not to be ptuved

,,iriri i,ii' Suiiect to ArricLe J0' no cottl':ssion. mole 
.bv 

any person

tlhilstheisin,n""nayoi'o1'61Vpu1Ste":t,t,/lllrssitbemodeinthe
imnedlate presence oI i ioiit[to'"' si-tt be pro'ed as again't such

petsotl "

I'tl' Moreover, after arrest of accused no inc'iminating article was rccovered

ftom the possession of the accused Evidence of complainant is ttot confidence inspiring

for the reasons that ile is interested' brot}ler of deceased ancl did nol inlplicate co-accused

at tdal. P.Ws Nooruddin and Noor Hussain have admitted that they are related to the

complainant" therefore, their evidence required corrobo|ation from some independent

piece of evidence Prosecution case lests upon circumsta[tial evidence in the shape of

iast seen evidence of P Ws Noor HussaiD aod Nooruddin The conditions precedent

before racording conviction could be based on circumstantiai evidence' must be fully

eatbfiad. ThaY are i.

ll)thccircun'@ncesllotlwhichthccokclu\ioofguihisrcbedruvrnshould.
'"'#ilii""i',irttl'ti,t Thr circunstakces cott'\t'nLd n st or should and,tot

maybe established:

12)hefoctssoeslablishedshouldbecrtnsisrconly$iththelryp.ott'e1isoflh.l."' '*ii ,ii,n"-"u,*"d, that is rc say. they shot'l'.I nor bc explainable on any

Ziilriyt i'nrti' *upt thot the dcc sed i gkiltv:

(j) lhe citcumstuncas shoulcl l1c t)J a concl tirc ttulut c und lendc cy:

(4) they shoulcl cxctude every Possible b'pothcsis r-tcept lhe one to be Prol'ed:

15)|hercn'!beochainoJevidentrsocun4etcdl'nottolaayconyt"' 'rtr,"'"ii o*'a ro' 'ni"o'"i"iin "o'sisrcnt 
wirh the innocence olthe

accused and must sho* tiit'i'"iii n"o' probability the oct nust have

been done bY the accused'

l8/- Il1 the view of my above discussion' I have come to colclusion that

proscoulion fBiled to ostlblish thot dcc('ased wls last se€rl with the accused Juman'

because ttrere is a long gap and fossibility ofother persotts coDtitlg in bctwccu cxists ln

the absence ofother Posilive evideoce to conclude that accused Jumai al1d decea^sed were

last seen together, it would be hazardous to come to a conclusion of guilt of accused'
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Morcover, oo sarne set of evidence co-accused Muhammad Rajib and Liaquat Ali were

acquitt€d by the trial Cowt. The leamed trial Cout failed completeiy to appreciate all

features of the case as rvell as qualiry ancl qredibiiity ot'rlrc cviclcnce broughr on record.

Error ir,t applecial]ioll ofevidence is apparent on face ol'rccord.

19/- For my above-stated reasoos, I hold rhat proscourion has l'ailed 10 prove its

charye against the accused Juman beyond reaso[able doLrbt. Judgment of convicrion is

bas€d upotr misappreciation of evid€nce and appaGnt violation of settled canons of

Criminal Jurispnrclonce,

201- Consequently, this appeal is allowed. I pugned convictiol and senrence

are hereby set aside and appellant Juman is acquitted ofthe charge. LIe shall be released

forthwith ilnot required in any other case.
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