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HIGH COURT OF"SINErL{T,I(A'RACHI

Criminal Jail Appeal No. 480 of 2011

Present
Mr. Justice Naimatullah Phulpoto
Mi. Justice Mohammad Karim Khan Agha

Date of Headng

10.11.2016

Appellant

Respondent

NAIMATULLAH PHULPOTO, I.- APPellant Bashir son of Kabir was triecl

by leamed Judge, Special Court-II (C.N.S) Karachi in Special Case No.198 of

2008 for offence u/s 9(c) of the CNS Act, 1997. Atter {ull-dressed tria1, bv

judgment dated 17.10.2011, appellant was convicted was convicted u/s 9(c) of

the CNS Act, 1997 and sentenced to imP sonment for life and to pay fine of

Rs.1 Million and in case of default in payment of fine he was ordered to suIf"r

five years R.l. Benefit of section 382-8 Cr.P.C was extended to him.

2. Brief facts oI the prosecution case as disclosed in the FIR are that on

19.07.2008, Excise Inspector Ha4imal was posted as Excise lnspector in District

East, Karachi. On the same date, he along with his subordinate staff IeIt the

excise office at 10:15 a.m. for patrolling duty Excise Inspector received on sp),

information at New Town Chouangi at 12:15 p.m that one person was

standing at Shahzob Hotel, Old Sabzi Mandi, Karachi, and he had ireroin

powder in his attach6 case. On such in{ormatiory excise inspector along with his

subordinate staff ECs Sarfraz Ahmed, Maqsood Hussain, Syed Abid Hussain,

Rashid, Orangzeb, driver Tasawar Hussain proceeded to the pointed place in

Government vehicle. Present accused was Jound standing there and he \,l,as

carying attach6 case. Excise lnspector inquired his name, to which he disclosecl

his name as Bashir son of Kabir. Excise inspector recovered attache case form

the possession of the accused in presence oI mashirs ECs Abid Hussain ancl

Sarfraz Ahmed and conducted personal search of the accused. Attache case was

opened. There were 20 bags of the heroin powder in the attache case/suitcase

and each packed contained one kilogram heroin powder. Total heroin powder.

was 20 Kgs. From 20 packets, from each packet 10 grams each heroin

TUDGMENT

28.10.2016

DateolJudgment:

Bashir tfuoush Mr. Fazal-ur-Rehman Advoc.rtc

Ihe State throush Mr. Zatar Ahmed Addl. i-G.
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powder/narcotic substance was taken as sample for sending it to the chemical

examiner. Personal search of the accused was conducted, during search cash of

Rs.800/- and driving license in his name were also recovered Excise insPeclor

prepared mashimama of the narcotic substance/samples and arrested accused

in presence of the above named mash s, sealed the same at the sPot in Presence

of mashirs, Thereafter, Excise oflicials brought accused and narcotic substance

to the Excise Police Station East l4here excise insPector lodged FIR against the

accused on behal{ of the State, it was lecorded vide Crime No 11/2008 under

secrion 9(c) of the Control of Narcotic Substances Act, '1997

3. During investigation, samples were sent to the chemical examiner on

27.O7.2OO8Ior chemical rePort and Positive rePort was received After usual

investigatioo challan was submitted against accused u/s 9(c) of the CNS Act'

1997.

4. Leamed Judge, SPecial CourtJl (CNS), Karachi framed charge againsl

accused u/s 9(c) of the CNS Act 1997 atEx.2 Accused pleaded not Suilty and

claimed to be tried.

5. At trial, prosecution examined complainant/Inspector Ha4imal as Ex'4'

who produced Roznamcha entry at Ex.4/A, mashimama of artest and tecoverv

at Ex.4/B, FIR at Ex4/C and chemical rePort at Ex4/E PW-2 EC Sar{raz

Hussain examined at Ex.5. Thereafter, Prosecution side was closed at Ex 6'

6. Statement of accused was recorded { s 342 CrP C at Ex 7, in which

accused has claimed false imPlication in this case and denied the Prosecution

allegations. Accused did not lead any deience and declined to give statement on

oath in disproof oI the Prosecution allegations.

7. Learned trial Court after hearing the learned counsel for the palties and

on assessment ol entire evidence, convicted accused u/s 9(c) of the CNS Act,

1997 and sentenced as stated above. APPellant has preferred instant Criminal

Jail Appeal against the imPugned iudgment.

8. Mr. Fazal-ur-Rehman Advocate for the appellant mainly contended that

all the P.Ws are Excise ofJicials, Inspector had received spy inJormation, but he

failed to associate independent and respectable persons of locality as mashirs in

this case it was violation of Section 103 Cr'P.C. Learned counsel for Lhe

appellant submits that 4/5 Pdvate Persons were available at the time of anest

and recovety of the accused, but delibelately they were not made mashirs irr



9. Mr. Zafar Ahmed Additional Prosecutor General Sindh argued that

evidence of the excise officials is conlidence inspiring and reliable; ercise

officials are comPetent witnesses like any other independent witness and their

testimony could not be discarded melely on the Sround that they are excise

officials. In supPort of his contentions, he has relied upon the case rePorted as

Zafa / os. The state (2008 scMR 1'254). As reSards to the contention of clefence

counsel that pdvate Persons were not examined, he argued that Pdvate Persons

refused to act as mashir. Additional P.G further argued that huge quantiq/ of

the heroin was recovered ftom the Possession o{ the accused on 19 07 2008 ancl

samples were sent to the chemical examinel promPtly Learned Additional P G

argued that Excise officials had no enmity or motive to falsely implicate the

accused in this case and prosecution has proved its case Lastly, argued that

judgment of the trial coult is based upon sound reasons and aPPeal is liable to

be dismissed.

10 We have carefully heard the Iearned counsel Ior the Parties ancl scannecl

the entire evidence

11. P.W-1 Excise lnspector Hariimal has deposed that on 19 07 2008, he was

posted Excise lnsPector at District East. On the said date he along with ECs

Sarfraz, Masood Hussain Pathan, Orangzeb and Syed Abid Hussain left Excise

Police station for paholling. During patrolling, he received spy information that

one person was standing near Shahzob Hotel, Old Sabzi Mandi with attache

case. They reached at the Pointed place and found one person standing he l.ud

attache case it was recovered. Accused disclosed his name as Bashir son of

Kabir. His personal search was conducted in presence oJ mashirs, cash as rvell

as his driving license were recovered. The attache case was oPened, it containeLl

20 packets of heroin powder. Heroin was weighed at the sPot, each Packet was

of 1 K.G total 20 K.G. 10 glams heroin, from each Packet was taken anci

remaining heroin powder was sealed at the sPo . ComPlainant prePared the

mashimama in presence of mashirs EC Abid Hussain and EC Sarfraz Ahmed.

Thereafter, accused and case property were brought at Excise station where FIR

-4--
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this case. lt is argued that evidence of excise officials was not corroborated b!

some independent piece of evidence. Lastly, it is argued that it was duty of the

prosecution to Prove its case against accused beyond any doubt but Prosecution

has Iailed to prove its case. In suPPort of the contentions' he relied upon the

cases ol N oot Aslafl & others os. The State (2006 MLD 77 guflfuLAUr9lslq

The state Q072 SCMR 577).
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bearing Crime No. 11/2008 u/s 9(c) of the CNS Act was registered agarnst

accusedonbehalfofstate'ExciselnsPectolwascross-examinedatlength-He

denied suggestion that investigation was not fair' lO has denied the suggestior'

that he had let off real culprit and involved accused Bashir in this case falsely'

12. P.W-2 EC Sarfraz Ahmed has deposed that 19 07 2008' he was

performing his duty at Excise Police Station District East' Karachi On the same

date, he along with other staff, under the supervision of InsPector Harjimai left

Excise office in the Government vehicle No GS-9909 at 1015 hours and reached

at Shahzob Hotel, Old Sabzi Mandi, Karachi at 1240 hours where they saw

accused in the susPicious manner, he was carrying aftach6 case in his hancl'

Accusecl was surrounded and caught hold of Excise InsPector enquircd his

name to which he disclosed his name as Bashir son of Kabir' lnspector

recovered attache case from the accused and conducted personal search by

making him as mashir' Co-mashi was EC Abid Hussain Cash of Rs 800/- and

original ddving license were recovered from his possession Attache case was

opened, there were 20 heroin thelies/bags lying in it EC Satlraz has further

deposed that 10 grams heroin Powder was taken as sample ftom each Packei ot

the heroin, for sending to the chemical examiner' Mashirnama oI arrest and

recovery was prepared, Accused and case ProPerty were brought at Ex'ise

station where FIR was lodged against accused on behalf of state He was cross-

examined by learned counsel for the accused He denied the suggeshon that all

the recovery proceedings were carried out at Excise Police station' He has

denied the suggestion that he was dePosing falsely at the instance of thc

complainant/ Excise lnsPector.

13. We have come to the conclusion that evidence of the Excise InsPector is

quite trustworthy and confidence inspiring. Mashir has suPported the evidence

of Excise Inspector. Flom the minute examination of the evidence it transPired

that there is no major contradiction or inherent defect in the evidence of Excise

officials on any material Point Dudng cross-examination of the Excise officials'

no specific enmity has been suggested ln tlte statement oI accused recorded

u/ s 342 Cr.P.C, accused neither examined himself on oath nor examined anv

witness in defence. It is unbelievable that Excise lnsPector would foist huge

quantity of 20 KG heroin powder upon the accused. We have no reason lo

disbelieve the evidence oI Excise oflicials as they had no enmity with accused'

oI Zafar as. The State Q008 SCMR 1'254), Lt is held lhatIn the case

police employees are comPetent witnesses like any other indePendent witness

4.
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and their testimony cannot be discarded merely on the ground that thev are

police employees. Relevant portion is Produced as under:

"7. A hage Ekl tit! of flarcotic 
'flateial 

hos beerl recooered fro11t Possessio't t1lti

oointatiin if the appillanl on lhe doy oJ oc'unence on receiPt oI it{onnalion lrD t

i"','"i.,*ri2,a ,nlr'ut estisatins oliic; Svcil Liaqat Ali accompnttiet by Clt't'un

iliit. t,tpir,or, s*i xnin ne:*ez'snonitc" uhile o patrollinS l ttt Pt't'n t';; 
r;;;;i;t" of orrui"nre afld ifltetcepted zolar appe.tlant.fron toho.se,seardt a

nulon iag was taken inlo possessiotl"On 
'hecki'18 

oPium i 11 plasli(- br,ll\ Io't'

i;;;;;;:ri; ;,;. on weigitage each packet u,s iound to be of o e kitovn rtt't
'iiiri tt *it"gr'-, o/ opiu- io, 'e'iu"'nd 

o d take inlo possr'sio AI tltP tittl'

ol occuoencT and anisl oJ the appellant Zo/ar, lhe efiplovees uho uPP lltt

ie^bers of rhe patrollifiS pattY were associal?d ifi lhe proceeilitlg5 ol tL(ouLn''

meu tuete'the n.ttutal wiblesses. Sved Lidqat Ati' S 'I' cateSoi$lly stotetl t|lltt Itt:

iri iiii*a tt" *"*Oets of the public to ioin the proceedings but they e :!\ed d 
'l

there was no oPtiotl lelt excePt to cotfiplete the prcceedittgs of anest at l r'coretll

in th" prer*re ol mimbers of tt'e ruidi g Part! The polic? eflp.lovee.s fte the

compeimt zoitnesses like afly other ifiilepefiilefit |'itness, anil--their testino't1J

caniot be discaded muely oi the grountl tlnt they are the police enp-Ioyees as

liia ati, i, the cases if Muhaimad Aza'n o nE state PLD 1996 5c b7'

Mrhammad Hanil o. The itote 2003 SCMR 7237, Riaz Ahnnd 7' Tl1t! Statr 2004

SCMR 988 and N aseer Ahnad o. Tle Stdte 2004 SCMR L367 "

14. As regards to the other contention of the leamed defense counsel

regarding non-Performance of provision of Section 103 Cr'P C, it is evident that

applicabitity of Section 103 Cr.P.C in the narcotics cases has been specificallv

excluded. Section 25 of the CNS Act, 1997 is reProduced herein under:

'25 Moale ol fiaking searches aflil altest:' The prot)isiotls .oJ 
tlP Code of C.nltti n,l

nroliiiissa@tt-"*7 section 703, sholl m tatis mutandls' dPpll1 to Llll

seiiches aru| atests il so lat as they are not itlcofisistefit u)ith the Ptooisiotls o.f

section 20,27,22 afid 23 to all wdrraflts iss eil a il afiests afid sendrcs fidt
un il et th e se sections.'

15. Excise lnsPector Harjimal in his cross-examination has rePlied that he

asked 4/5 pivate Persons to act as mashir but they had refused lt indicatecl

that Excise Inspector made efforts to make Private Persons as mashirs in this

case but they refused' Reluctance of general public to become witness in such

like cases is a judicially recognized fact and there was no oPtion lelt but to

consider the evidence of official witnesses as no legal bar has been imposed in

that regard. Huge quantity of the heroin powder was recovered from the

attach6 case of the accused. SamPles were sent to chemical examiner within 02

days and chemical rePod was Positive Evidence of the Excise officials is fully

corroborated by the positive chemical rePort.

1,6. So far as the contention of learned counsel for the aPpellant that

investigation o{ficet was complainant in this case, this legal aspect has been

dealt with by Honourable Supreme Court of Pakistan in the case of Ztl

The Stqte (supra), wherein it is observed that Police officer is not Prohibite.l

under t}le law to be complainant iI he is a witness to the commission oi -: -



r
6

Cnminal Jail APPealNo 4S0 of20ll

offence and also to be an investigating officer, so long as it does not in anY !ra\

prejudice the accused person. There is nothing on tecord that Police offrcial:

had enmity against the aPPetlant to plant such a huge quantity of heroin

Accused has failed to produce evidence in defense to establish animosit'

againsl the Prosecution witnesses. The wimesses have passed the test of length\

cross-examination, but defense has failed to make any dent in the Prosecution

story. Trial Court has right aPPreciated the evidence according to the settled

principles of law. Impugned judgment of trial Court dated 1710 2011 basecl

upon sound reasons require no interlerence by this Court

'17. As regards to the sentence keeping in view the sentencing policy laid

down in the case re Poied as Ghulam Murtaza afld aflothet a6 The State (PLD

2009 Lahore 362), which was endorsed by the Honourable SuPreme Court rn

the case reported as Arfleer Zeb os, The State (PLD 2072 5C 380) The conviction

awarded to aPPellant is hereby maintained, sentence oI imprisonment fot life

awarded by the trial Court is atso upheld However, fine of Rs 1'000'000/-

(Rupees One Mitlion) in default, 5 years R.I is modified to Rs 300,000/- (Rupees

Three Lac) or in default SI for 1 year and 6 months

18. With the above slight modification, the impugned iudgment ic

maintained. Consequently, the aPPeal is without medt and same is dismissed

\6-\\.2-a\L
]UDGE

k{l -UDqEl


