
€Nr€o o.{

IN THE HIGH COURT OF SINDHATKARACHI
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I lQlr)Cr. Be Appltcadon I o. 12023

rftursheed &h,tr4 q b
s/o Muhammad Zaman /
Housc No. R-130, Greco parkCirv
Muhaltah Quaidabad. Disrrict Maiir, karactri...

rt ftc Srate........
t

Versus

......rAppll.ant/Accused

......R€spond€nt

FIR No.144l2023
u/s:qt 49s PPC

P.S: Shah LatifTown

Ir is most humbly and mosr respectfully prayed on behalf of the
+plicanthccused above named that

trcased to enlarge hrm on bair, on cor 
Honou'able court may verySraciously be

rsideradon of following facts and grounds: -

t3il""i"!:,:#,::^t{1!;!n,o*",,noreoaachedherewtthond

Sdef facts ofthe case are as under: -

t
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As per verbatim ofthe complainant, I am residing at the address mentioned
abov€ in the column No.2 ofth€ FIR and retired from Army, on 12-06-2021 myclose
r.lative Muhammad Zaman S/o Ali Zaman demanded relation handsofmy
dauthter Alsha Blbl aged 22 years for his son l(hurshced. The refore, I took time
,or consultation with my family members regarding the said .elation. Thereafteqriih consent ofmy family members and mydaughter we ag.eed to give hand ofmy
daughter to them. On 05.01.2022 at 2100 hours my daughter marri€d with the
l(huRheed at Cheema Marriage Hall located at sector 2 2-B ar Shah LarifTown and
after, Nikah the Rukhsati was hken place on same dme Nearly after, 05 monrhs of
said marriage my daughter got angered with the (hursheed and was residing Mth
me Meanwhile, wife and daughterofmy son in law namely l(hurshe€d Ahmed came
atmyhome who disclosed her name to be Fauma gibi and disclosed thatshe is thirdI wife ofKhursheed and this is my mothc. whom with I came here and she further
disclosed before contracting marriage my husba nd has already two other wives you
can get informafion if wish so. Thrreafter, I personally continued gathering
information and I came to know rhat my son in law had conc€aled his earlier thre€
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marriages f.om my daughter Aisha with whom he contracted fourth marriage and

o
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. OFDER SHEET

IN THE HIGH COURT OF SINDH AT KARA(]HI

Criminal Bail Application No.623 of 2023

Date Order with signature of Judge

l. For order on MA No.544912023
2. For hearing ofbail applicarion

l r.7.2023

Mr. Rehman Ghani Khanak. advocale for the applicant
Mr. SiEj Ali Khan, Additional PO
Mr. Muhammad Shafqa(, advocate lbr (hc complaidanl

Tluough this bail application. the applicant Khurshccd Ahnrctl

sccks pre-arrcst bail in Crinrc No.l4412023. registcred under Sccti(nts 4q4

and 495 PPC at PS Shah LatifTown. Thc applicanr \r,as earlier ldmirred ro

interim prc-arrcst bail g.anted vidc order dated 11.2.2021 hr lhe learn(d

Sessions Judge Malir Karachi, which was (hereafter rccallcd !i(lc ordrr

dated,24.2.2023 passed by lcamed l" Additional Sessions J( Bc (Nt( t( |

Malir Karachi, hencc this bail application.

2. The leamcd counscl fo. the complainant contc[(l\ thnr rhr:

pplicant has contracted foudh marriage when the marital ho d [rc(\\,een

the previous wiac and applican( was / is in existencc. (hereli'rc. hc is not

cn(itled to (he conccssion oaextraordinary rcliefas provided (nder Scc(ion

498 Cr.P.C. He fuaher submi(ed (hat sumcient evidelce itgai st rlle
applicant is available to connect him to an oflense undcr Scctrtrn.lg4 and

49J PPC. Lcamed counscl fu(he. subrnitted rhar in rhe Nikahnl ra

applicant discloscd hirnscla (o be udma.ried with is a ris\tnte tcn( kl

deceive the family of the girl, therefore, i terim bail so gr tcd to lhc

applicant vide order dated 24.01.2021 may bc rccalled.

l. Learned APC has cndorsed tllc viewpoint of tlrc conrltlairrarrt orr

thc premise that the offcnse under Sectiol 494 and 495 pp( is lrcinous.

therefore, the applicant is not entitlcd to the concession ol prc-nrrest bail

4. Learned counsel for thc applicant has refuted th€ slnncc of thc

complainant on thc premise that no doubt marryinEl another \ute \rilhout

tlre pemrission ofthe previous wifc is prohibi(cd under rhc la\\ He tirrtlrcr

submitted that under th. Muslim Family Larv, thc cognizancc can onlI he

n a wri(en complain( by the Union Cou[cilconccfttcd in \rhich the

nanation o I facts in rcspect olpolygamy should be giver. hn\!eter.. i

he prcscdt case thc applicant has been booked under Sccrion 1q4 and 195
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PPC without pcrmission ot (he Corrrt or Union Council conccrncd tor

which thc complainant has failed to seek pcrmission tior[ thc concerne(l

Union Council. He next argued tha( prima-facic. the FIR is rla)ed ti)r

about morc than one ycar and the fact of thc previo(s marriage ol the

applicant was in knowledge of (hc complainant as well as ltis daughter

Ayesha Bibi but thc complainan( lodgcd FtR on hchalf ol lris daoghrcr.

which such a dealy which shows his malafide intcntio .iust to c usc

applicaol's humiliation and disgracc in the public at large. Leanled

counsel emphasizcd (hat thc qucstion wherher (hc applicanr is llabirual in

polygamy as thc marriagc ofthc npplicant with Aycsha Bibi u,ils his to(lrrh

nra.riage and whcther the applicant has conccaled such l'acts tlrese aspecrs

could only bc dete.mined aftcr recording tlle evidencc of hotlr parties Ar

this stagc, lhis Court is not in a position (o give concretc liodi gs ilt lhc

bail stage. Hc next argued that aftcr lodging rhe F.l.R. the inlcsrigarion

was conductcd and police submi(tcd thc challan agains( thij applicAny'

accused, undcr scctions 494 and 495 P.P.C The sante also docs not lill
within the prohibitory clause of section 497 Cr. P.C. The.e is o dcnial ro

thc fact that thc case of lhc applient/ accuscd beforc rhc trinl Coufl is

based on family dispute and thc trial court will look into c\rry aspcct ol'

the cas€. Hc fu(her a.gued (hat so far (hc contention of the learned

counscl for the complainan( that the principlcs for the grant ol pre-ilrrest

bail arc differen( from the pri ciples governi0g the grant oapo\t-rrrest hail

concemed, suffice to say (hat iftfrc applicany accused is other\risc cntith(l

to the bail, no useFul purpose shall be served by pur(inB hi r tirsrlv hehind

ba.s and lhen allowing hinr post.anest bail. Hc lastly praycd rh t thc nd-

interim bai[, granrcd to thc applicant/ accused. vide order dared 24.0].2013

is liable to be confirmed.

5. I have hcard fte lcamed counscl for thc parties and l)crused thc

nratcrial available on rccord with thei. assistance.

6. The accusation against thc applica t is that hc cont.acr(d rnarria8e

wi(h Mst Aycsha Bibi daughrer of rhe cornplainanr ' 
.ithour disclosinE lris

previous mar.iagc with anotlE. girl; and. no consent li.ont his rrili rras

obtaincd, such rcpon of thc inciden( was nlade to Shah [.areel'fo$n

Policc Shtion Karachi to rhe above cffcct, his earlic( bail apt)lica(ion wus

rcjected by the learncd ln Addi(ional Sessions Judge (M( fC) t\4alir

Karachi, on the ground tha( name of the applicant appealed irr thc

crime wi(h thc specific role of contracting lb[rtlt ntarriage

withou(t consen( ofhis previous wifc. The applicant llns lreadv been

admitted to interinr pre-arrest b8il hy this Courl vide order datcd

4.01.2023
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7. Thc alfeged marriage b€twcen the spouses took place o

05.01.2022 and was rcport.d to policc on 01.02.2023 with a dclay ofmorc

than onc yca.. Thc qucstion of disclosurc of prcvious nrarriage and

without conscnt ofthc present daugh(c. ofthe applicant needs lo be looked

into by thc trial Court after rccording evidcnce of Msr Ayeshr Bibi and

documcntary evidencc are available with (hc p.osecution on the suhicct

point.

8. On pcrusal of thc rccord and tcnh(ive asscssment ol thc material

available, it appaars tha( the dispute bctwccn the partics seenls to he ol a

family nature. l( is well-se(lcd law that mere mention of (hr anlc ol a

person in FIR would no( j'rs(iay the rejecrion of his prayer for arrricipatory

bail withoul considering o(her ing.cdicnts required to be taken i to view i

this con(ext. Thc aforcsaid ground is also considcred as one ol thc grounds

for thc grant of an(icipatory bail. Sincc the applicant has apl)rl)ached this

Corr( for extraordinary rcliefin terms ofsection 498 Cr. P.C. hased on the

factum that the conlplainant with malafidc intenrion has lodgcd rhc lrltt
against him (hough th€ complairunt w&s well aware of thc lhctunt ol rhe

prcvious rnaniage of thc applicant.

9. On perusal oa (he record and ten(a(ive assessnlen( ol tlre nraterial

available, it appcars to bc a cas!-of rcasonable doub( and furlher inquirr.

Rcason for app.oaching this cou( atrd the anticipatcd huntiliation on

account of family rivalry as explained in the prccedinB para8raph is

sumcicnt (o consider thc case ofthc applicant for extraordinar\ reliea

10. Kcepin8 in view (he cn(ire l'acts it app€ars tlrat the

applicant/accused has made out a casc fo. graot ol'prc-arrcst b il. th(,

qucs(ion of whethcr (he cogni?incc can onl1, be taken o a writtcn

conrplaint by the Union Council concemed in which (he arration ol ltjll
facts in respect of polyganry should be givcn and (he trial (b(lrl has lo src

whether inSredicnts ofscc(ion 494 and 495 ppC arc attrac(cd or otltert\,ise.

ll. Beforc parting with this order i( is observed that the lai purpose

ofkeepinB an undc.-trial accused in de(ention is to secure his atrrndAnce rt
(he t.ial so that the t.ial is conduc(ed and concluded expcdiriousl) or to
p.otect and safcguard the socic(y if therc is an apprehensio ol repetition

of offense or comnlission o[ any other un(oward act by (lt( accused

makc (he casc of an acc[scd perso fall undrr lhc c\ceptioo

to the rule of thc grant of bail in offcnses not covered hy thc prohihitor]

ofSection 497 (l) Cr. P.C., thc prosecution has ro cssenriallv sho\\
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from thc material available on thc rccord, such circumstanccs that ma\

arustra(c any ofthe said purposes. ifthc accuscd person is rekirscd on hail.

12. The basic principle in bail matters in such circurnstalces or su(h

conduc( of thc accuscd pc.son that may bring his case under thr

exceptions to (hc rule oagranting bail. Thcy include the Iik.lihood ol:

(a) his absconding (o cscape triali
(b) his hmpering with thc prosecution cvidcnce or influencing th.
p.oscculion witnesses to obstruct the cou6e ofjusticc; or
(c) his .lpcating the oflensc keeping in vicw his previous crirrinal
record or thc dcspcratc manner in which he has prima facic actcd in tlre
commission ofthc offense alleged.

ll. ln view of thc above, it is also €sscntial (o note that a courr thal

deals wi(h an application for a gran( oabail in an oflense not tilling wirhin

(he prohibitory clause oa Section 497(l) Cr. P.C must applr-- its rudicious

mind to the facts and circumstances ol thc case and the conduct ol rhc

accused pcrson, and dcclinc (o cxercise the disc.ction ofgranting hnil kt

him in such offcnsc only when it finds any of tlre nl)ove-noted

circumstanccs or sorne oth.r striking circunrs(ance (hat impi ges on thc

proceedings ofthc (rial or poses a thrcat o. danger to tltc socict) . jusrit.\ inE

his case within thc cxception to (he rule, as the circurns(ances nlentioned

above are not exhaustiv€ and the facts and circumstances ofcach casc are

to bc evaluated fo. applica(ion ctrhe said principle.

14. The Supr€mc Court has alrcady caulioned th. learned couds hrlo\\

in Muhammad Tanveer t'. Stote PLD 201? SC ?33. in the follor,,ing terrns:

"Oncc this Courl has held in catcgorical terms that grllrrt of bail in
offens€s not falling within thc prohibitory limb of sccrion 49?.
Cr.P.C. shall bc a rule and rcfusal shall bc an excepriur. rhen rhc
Courts of the country should follow (his p.inciple in irs lerrcr and
spiri( becausc principles of law enu ciated by this Court rc
cons(itu(ionally binding [undcr A(icle l89l on ll Courrs
throughout the counrry including the Special Tribunals and Special
Courts."

15. ln (hc prcsent case. thc leamed trial Court hls failcd t(' ildhrrc kl

lhe principlc of law enunciated by the Honorablc Suprenrr: Court. as

discusscd supra. ln (hc light ofrhe principles ser to(h by rhc ll<rrrorahlc

Supremc Court in posGarrest bail maners, as discussed supra. thc

impugncd orde. passed by the leamed trial Court is (hus nol suslainlhle

undcr (hc law and liablc to b€ reversed on thc aforesaid a alogy. On the

aforesaid proposition. I am fonificd !vi(h the decisio s of lhc Suprenre

&Ed,-rcndcrcd in thc cases of Turiq Bashir v. Statc PLD 1995 S( Jt../'\
| lm az Ahnad v. Stote PLD 1997 SC 545; Srrbtaa (iaa l Vrrrc 2002\-

\CMR l?9?: Zolrar /a6al r' Mrrrarrrradln',nr 2009 SCMR ll,lll



5

16. In view ol thc above facts and circumstances of rlrc casc. the

applicant has made out for a grant of pre-arrest bail in (ernrs ol'Section

498 Cr. P.C. for thc rcasons that lhe complainant has shown his eagemcss

to gc( (hc applicant ancsted in the aforcsaid crirnc to settle thr scorc rvi(h

thc applicant.

11- For th€ afo.esaid rcasons, the instant bail application is acccpred

and thc intcrim ordcr datcd 24.01.2023 passcd hy (his Courr \\hcrch:- rhc

applicant was admi(tcd (o bail in Crimc No.14412021 of Police Srarion

Shah Latecf, Distric( Malir, Undcr Scction 494 and 495 PPf is hcreb),

confimrcd on thc samc tcrms and conditions.

18. The observations recorded hcreinabove a.e tentative and shall ol

prejudice ftc trial. lt is clarificd tha( if rhe applicant/accused rnisuses lhc

conccssion ofbail, thc trial Cou( shall bc a( liberty to procced againsr rhe

applica[t-/accused as pcr law, who shallattcnd the trial Cou.t 
'cgularl],.

19. Thcse a.e the .casons for the sho( order dated

whercby thc bail ofthe applic.nt was confimred.

07.101.\
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