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ORDER 
 

 

Agha Faisal, J.  1. Granted. 2,3&4. Two concurrent findings are 

recorded against the petitioner and after exhausting the statutory fora of 

adjudication, the writ jurisdiction of this Court has been invoked in 

essentially a family matter.  

 

2. Briefly stated, Family Suit No.957 of 2022 was filed against the 

present petitioner and the same was decreed there against by the learned 

IIIrd Civil / Family Judge Hyderabad vide judgment dated 8th March, 2023. 

It is considered illustrative to reproduce the operative findings / order 

herein below: 

 

“14.    After having discussed that the minor belongs to the defendant and is 
entitled to maintenance, let have discussed on quantum and period of 
maintenance, the defendant's financial position was already discussed in issue 
no.1 hence no need for reparation, regarding which period the defendant has not 
claimed that during the separation period, he maintain his minor, and keeping in 
view the high inflation rate of the country, the plaintiff is entitled to maintenance 
for the minor at the rate of Rs 5000/-per month from her date of birth i-e 14-01-
2022 till today as past maintenance and at the rate of Rs:5000/ as future 
maintenance with 10% enhancement per annum till her legal entitlement, the 
defendant is directed to pay past maintenance to the plaintiff within one month. 
This issue was answered in the affirmative.” 

 

3. The petitioner then filed an appeal and the same was dismissed by 

the learned Model Civil Appellate Court-II/VIth. Additional District Judge, 

Hyderabad in Family Appeal No. 44 of 2023 vide judgment dated 

26.08.2023. The operative findings are reproduce herein below: 

“Thus it is proved that minor Misha Fatima is offspring of appellant/defendant and 
his disownership is without any proof or evidence, therefore, maintenance for 
minor at the rate of Rs.5000/- per month with 10% enhancement per annum from 
her date of birth viz. 14.01.2022 till announcement of judgment and past 
maintenance at same rate, allowed by learned family court does not remain 
questionable in view of the financial status as claimed by appellant/defendant. 
Thus the judgment and decree of learned Family Court are proper and adequate. 
The learned trial court correctly delivered the impugned judgment and decree on 
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the basis of the material made available on record and same being lawful do not 
call for interference of this court. The point under discussion is answered in 
negative.  

12.    In view of the discussion held in the preceding point, the family appeal is 
dismissed. The impugned judgment and decree passed by the learned trial court 
is upheld whereby the respondent/plaintiff has been allowed the maintenance at 
the rate of Rs:6000/- from January-2022 till the date of divorce i-e 30-05-2022 
along with Iddat period of 3 months and maintenance for the minor at the rate of 
Rs 5000/-per month from her date of birth i-e 14-01-2022 till today as past 
maintenance and at the rate of Rs:5000/ as future maintenance with 10% 
enhancement per annum till her legal entitlement. The parties to bear their own 
cost. The office to prepare such decree and send true copy of the judgment and 
decree to learned trial court with R&Ps for information and record.” 

 

4. After exhausting the statutory remedy available under the law, the 

present writ petition was filed and the crux of the learned counsel’s 

argument was that the evidence was not appreciated in its proper 

perspective by the respective Courts, therefore, the exercise be conducted 

de novo by this Court. The counsel also cast aspersions upon the 

parentage of the minor and sought for DNA testing to take place.    

 

5. Heard and perused. At the very onset, the counsel was confronted 

with the recent, yet unreported,  judgment of the Supreme Court in M. Hamad 

Hassan vs. Mst. Isma Bukhari & 2 Others (Civil Petition No.1418 of 2023) 

dated 17.07.2023, wherein the tendency to assail family court matters in writ 

jurisdiction, once the appellate process has been exhausted, has been 

deprecated. The counsel remained unable to distinguish the preponderant 

applicability of the aforesaid edict herein.  

  

6. The learned trial Court was duly empowered to appreciate the 

evidence and no case has been set forth to apprehend that the same was 

not done. Just because the view of one party did not prevail does not 

vitiate the process. The entire matter was open to the appellate Court, 

however, upon deliberation it found no reason to differ with the judgment 

rendered by the learned trial Court.  

 

7. The counsel remained unable to demonstrate any apparent infirmity 

with regard to the appreciation of evidence and the scandalous aspersions 

articulated with respect to a minor do not merit any consideration by this 

Court. Even otherwise such an exercise is not amenable for adjudication 

in writ jurisdiction1.  

 

                                                 
1 2016 CLC 1; 2015 PLC 45; 2015 CLD 257; 2011 SCMR 1990; 2001 SCMR 574; PLD 
2001 Supreme Court 415. 
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8. Ayesha A. Malik J, speaking for the Supreme Court, has 

categorically observed in Hamad Hassan as follows: 

 

“The issue before us pertains to the findings of the High Court in a petition 
whereby the constitutional jurisdiction of the High Court was invoked. 
Constitutional jurisdiction of the High Court, as provided in Article 199 of the 
Constitution, is well-defined and its invocation is limited in scope against 
appellate decisions. The extent to which it can be invoked has been assessed by 
this Court over the course of several decades. In Muhammad Hussain Munir v. 
Sikandar (PLD 1974 SC 139), this Court held that High Court in such cases is 
only concerned with whether or not the courts below acted within its jurisdiction. 
If such a court has the jurisdiction to decide a matter, it is considered competent 
to make a decision, regardless of whether the decision is right or wrong and even 
if the said decision is considered to be incorrect, it would not automatically render 
it as being without lawful authority so as to invoke High Court’s constitutional 
jurisdiction. However, in 1987, this Court deviated from its view in the case of 
Utility Stores Corporation of Pakistan Limited v. Punjab Labour Appellate 
Tribunal (PLD 1987 SC 447) where it expressed that where the lower fora makes 
an error of law in deciding a matter, it becomes a jurisdictional issue since the 
same is only vested with the jurisdiction to decide a particular matter rightly, 
therefore, such decision can be quashed under constitutional jurisdiction as 
being in excess of CP.1418 of 2023 - 3 - law as in terms of Article 4 of the 
Constitution, it is a right of every individual to be dealt with in accordance with 
law and when law has not been correctly or properly observed below, it becomes 
a case proper for interference by a High Court in exercise of its constitutional 
jurisdiction. Thereafter, in 2001, in the case of Muhammad Lehrasab Khan v. 
Mst. Aqeel-Un-Nisa (2001 SCMR 338), this Court further stretched the powers of 
high court under Article 199 stating that while, ordinarily, the high court, does not 
re-examine evidence or disturb findings of fact, it can interfere if the findings are 
based on non-reading or misreading of evidence, erroneous assumptions, 
misapplication of law, excess or abuse of jurisdiction, and arbitrary exercise of 
powers, especially when the district court is the final appellate court which has 
reversed the findings of the trial court on unsupported grounds, the High Court 
can correct such errors using a writ of certiorari. It was held that the High Court’s 
constitutional jurisdiction is meant to supervise and serve justice, allowing it to 
correct any wrongs committed contrary to evidence and the law. Subsequently, in 
Shajar Islam v. Muhammad Siddique (PLD 2007 SC 45) this Court revisited this 
issue and clarified that the High Court should not interfere in findings on 
controversial questions of facts based on evidence, even if those findings were 
erroneous. It was emphasized that the scope of judicial review under Article 199 
of the Constitution in such cases was limited to instances of misreading or non-
reading of evidence or when the finding was based on no evidence, leading to 
miscarriage of justice and that the high court should not disturb findings of fact 
through a reappraisal of evidence in its constitutional jurisdiction or use this 
jurisdiction as a substitute for a revision or appeal and that an interference with 
the lower courts' findings of fact was beyond the scope of the high court's 
jurisdiction under Article 199 of the Constitution. The recent judgments of this 
Court further elaborated on this view, in Mst. Tayyeba Ambareen and another v. 
Shafqat Ali Kiyani and another (2023 SCMR 246) and held:  
 

“8. The object of exercising jurisdiction under Article 199 of the Constitution of the Islamic 
Republic of Pakistan, 1973 ("Constitution") is to foster justice, preserve rights and to right 
the wrong. The appraisal of evidence is primarily the function of the Trial Court and, in this 
case, the Family Court which has been vested with exclusive jurisdiction. In constitutional 
jurisdiction when the findings are based on mis-reading or non-reading of evidence, and in 
case the order of the lower fora is found to be arbitrary, perverse, or in violation of law or 
evidence, the High Court can exercise its jurisdiction as a corrective measure. If the error is 
so glaring and patent that it may not be acceptable, then in such an eventuality the High 
Court can interfere when the finding is based on insufficient evidence, mis-reading of 
CP.1418 of 2023 - 4 - evidence, non-consideration of material evidence, erroneous 
assumption of fact, patent errors of law, consideration of inadmissible evidence, excess or 
abuse of jurisdiction, arbitrary exercise of power and where an unreasonable view on 
evidence has been taken.”  

 
It was also observed by this Court in Arif Fareed v. Bibi Sara and others (2023 
SCMR 413) that:  
 

“7. … The legislature intended to place a full stop on the family litigation after it was 
decided by the appellate court. However, we regretfully observe that the High Courts 
routinely exercise their extraordinary jurisdiction under Article 199 of the Constitution of 
Islamic Republic of Pakistan, 1973 as a substitute of appeal or revision and more often the 
purpose of the statute i.e., expeditious disposal of the cases is compromised and defied. 
No doubt, there may be certain cases where the intervention could be justified but a great 
number falls outside this exception. Therefore, it would be high time that the High Courts 
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prioritise the disposal of family cases by constituting special family benches for this 
purpose.”  

 
4. Upon reviewing the relevant case law, it is evident that the powers of the High 
Court in its constitutional jurisdiction and appellate jurisdiction are misconstrued 
despite the judgment of this Court. This Court had, initially, in Muhammad 
Hussain Munir (supra) held that the High Court, in its constitutional jurisdiction, 
can only interfere with findings of the lower courts in cases of a jurisdictional 
defect. However, a divergence from this view was later seen in the case of Utility 
Stores Corporation of Pakistan Limited (supra) whereby it was held that when a 
lower court decides a matter in error of law, it shall be viewed as a jurisdictional 
defect so as to invoke the constitutional jurisdiction of the High Court. Later on, in 
Muhammad Lehrasab Khan (supra) High Court’s constitutional scope was 
explained, allowing it to interfere when the factual findings were based on non-
reading or misreading of evidence, erroneous assumptions, misapplication of 
law, excess or abuse of jurisdiction, and arbitrary exercise of powers. However, 
in Shajar Islam (supra) this view was revised, stating that the high court could not 
interfere in findings on facts unless there was a misreading or nonreading of 
evidence, or if the findings were based on no evidence resulting in a miscarriage 
of justice and that the constitutional jurisdiction of the High Court could not 
replace a revision or an appeal. This view has been reiterated by this Court in its 
recent judgments. In Mst. Tayyeba Ambareen and another (supra) it was clarified 
that while the trial court is primarily responsible for assessing facts, the High 
Court can intervene as a corrective measure when actual findings are based on 
misreading or non-reading of evidence, or if the lower court's order is arbitrary, 
perverse, or in violation of the law or if the error is so obvious CP.1418 of 2023 - 
5 - that it may not be acceptable, for example, when the finding is based on 
insufficient evidence, misreading of evidence, non-consideration of material 
evidence, erroneous assumptions, clear legal errors, considering inadmissible 
evidence, exceeding or abusing jurisdiction, and taking an unreasonable view of 
evidence. Similarly, in the case of Arif Fareed (supra), this Court held that it is 
while some cases justify interference by the High Court, however, most do not. 
Thus, the legal position is that the constitutional jurisdiction cannot be invoked as 
a substitute for a revision or an appeal. This means that the High Court in 
constitutional jurisdiction cannot reappraise the evidence and decide the case on 
its facts. Interference is on limited grounds as an exception and not the rule.  
 
5. In respect to the facts before us, Respondent No.1 and her minor son filed a 
suit before the family court for recovery of dower, maintenance allowance and 
dowry articles, etc.. The suit was decreed on 24.11.2018 and later upheld by the 
appellate court. Subsequently, the Petitioner filed a writ petition before the High 
Court challenging the factual determinations of the lower courts in respect of the 
quantum of maintenance allowance, dower amount, recovery of dowry articles 
amongst other grounds. Regrettably, the High Court fell in error and adjudicated 
upon the case on facts which falls outside the mandate of Article 199 of the 
Constitution. In terms of the aforementioned case law, the High Court could have 
interfered to prevent miscarriage of justice, which is not established in the instant 
case. In fact the High Court substituted and adjudicated on the facts and 
tendered its opinion, which amounts to having an appeal out of the Appellate 
Court’s judgment.  
 
6. The objective of Article 199 of the Constitution is to foster justice, protect rights 
and correct any wrongs, for which, it empowers the High Court to rectify wrongful 
or excessive exercise of jurisdiction by lower courts and address procedural 
illegality or irregularity that may have prejudiced a case. However, it is 
emphasized that the High Court, in its capacity under Article 199, lacks the 
jurisdiction to re-examine or reconsider the facts of a case already decided by 
lower courts. Its role is limited to correcting jurisdictional errors and procedural 
improprieties, ensuring the proper administration of justice. In the present case, 
the Petitioner pursued his case through the family court and its appeal in the 
district court and then also invoked the High Court’s constitutional jurisdiction to 
reargue his case amounting to a wrongful exercise of jurisdiction whereby the 
High Court upheld the factual findings of appellate court after making its own 
assessments on the same. Allowing CP.1418 of 2023 - 6 - a re-argument of the 
case constituted to arguing a second appeal which should not have been 
entertained regardless of the outcome of the case.  
 
7. The right to appeal is a statutory creation, either provided or not provided by 
the legislature; if the law intended to provide for two opportunities of appeal, it 
would have explicitly done so. In the absence of a second appeal, the decision of 
the appellate court is considered final on the facts and it is not for High Court to 
offer another opportunity of hearing, especially in family cases where the 
legislature’s intent to not prolong the dispute is clear. The purpose of this 
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approach is to ensure efficient and expeditious resolution of legal disputes. 
However, if the High Court continues to entertain constitutional petitions against 
appellate court orders, under Article 199 of the Constitution, it opens floodgates 
to appellate litigation. Closure of litigation is essential for a fair and efficient legal 
system, and the courts should not unwarrantedly make room for litigants to 
abuse the process of law. Once a matter has been adjudicated upon on fact by 
the trial and the appellate courts, constitutional courts should not exceed their 
powers by reevaluating the facts or substituting the appellate court's opinion with 
their own - the acceptance of finality of the appellate court’s findings is essential 
for achieving closure in legal proceedings conclusively resolving disputes, 
preventing unnecessary litigation, and upholding the legislature's intent to provide 
a definitive resolution through existing appeal mechanisms...” 

 

 9. The aforesaid judgment of the Supreme Court is squarely 

applicable on the present facts and circumstances and in view thereof, 

coupled with the reasoning and authority cited supra, the present petition 

is found to be misconceived and even otherwise devoid of merit, hence, 

hereby dismissed in limine. 

 

 

       JUDGE 
  
 




