ORDER SHEET
IN THE HIGH COURT OF SINDH KARACHI

Cr. Bail Application No. 471 of 2022

DATE ORDER WITH SIGNATURE OF JUDGES
For hearing of bail application.

24" March, 2022

Mr. Aaqib Rajper, Advocate for applicant.
Mr. Talib Ali Memon, APG.

Omar Sial, J: Sabir has sought post arrest bail in crime number 13 of 2022
registered under section 376, 380, 454 and 377 P.P.C. at the North Nazimabad
police station in Karachi. Earlier, his application seeking bail was dismissed by the

learned 2" Additional Sessions Judge, Karachi Central on 02.03.2022.

2. A brief background to the case is that the aforementioned F.I.R. was
registered on 17.01.2022 on the complaint of Rashid Hussain. The complainant
recorded that he lives with his wife and three children and that the landlord of
the house they live in resides in the ground floor. The applicant had come when
the three children were alone at home and told the landlord that he is the
complainant’s relative. The landlord let him in after which it is alleged that the
applicant raped the 7 year old daughter of the complainant and also stole

Rs.100,000 from their house.

3. | have heard the learned counsel for the applicant as well as the learned

APG.

4. The NADRA record on file shows that the applicant was born on
27.01.2010, which makes him about 12 years old. It appears that the learned trial
Court was not assisted properly and the age of the applicant was not brought to
its attention. Section 6 of the Juvenile Justice System Act, 2018 provides as

follows:

6. Release of juvenile on bail: (1) Notwithstanding anything
contained in the Code, a juvenile accused of bailable offence shall, if
already not released under section 496 of the Code, be released by the
Juvenile Court on bail with or without surety unless it appears that
there are reasonable grounds for believing that the release of such
juvenile may bring him in association with criminals or expose him to
any other danger. In this situation the juvenile shall be placed under
the custody of a suitable person or Juvenile Rehabilitation Centre



under the supervision of probation officer. The juvenile shall not under
any circumstances be kept in a police station under police custody or
jail in such cases.

(2) The Juvenile Court shall, in a case where a juvenile is not
released under subsection (1), direct the police for tracing guardian of
such juvenile and where guardian of such juvenile is traced out, the
Juvenile Court may immediately handover custody of the juvenile to
his guardian.

(3) Where a juvenile is arrested or detained for commission of
a minor or a major offence for the purposes of this Act, he shall be
treated as if he was accused of commission of a bailable offence.

(4) Where a juvenile of more than sixteen years of age is
arrested or detained for a heinous offence, he may not be released on
bail if the Juvenile Court is of the opinion that there are reasonable
grounds to believe that such juvenile is involved in commission of a
heinous offence.

(5) Where the Juvenile Court is of the opinion that the delay in
the trial of a juvenile has not been occasioned by an act or omission of
such juvenile or any other person acting on his behalf or in exercise of
any right or privilege under any law for the time being in force, such
juvenile shall be released on bail if he has been detained for a
continues period exceeding six months and whose trial has not been

completed.
5. Section 2 of the Act of 2018 defines minor, major and heinous offences as
follows:

(g) "heinous offence"” means an offence which is serious, gruesome,
brutal, sensational in character or shocking to public morality and which is
punishable under the Pakistan Penal Code, 1860 (Act XLV of 1860) or any
other law for the time being in force with death or imprisonment for life or
imprisonment for more than seven years with or without fine;

(m) "major offence" means an offence for which punishment under
the Pakistan Penal Code, 1860 (Act XLV of 1860) or any other law for the
time being in force is more than three years and up to seven years
imprisonment with or without fine;

(o) "minor offence” means an offence for which maximum
punishment under the Pakistan Penal Code, 1860 (XLV of 1860) or any other
law for the time being in force is imprisonment up to three years with or
without fine;

6. A holistic reading of the above sections of the Act of 2018 reflects that a
juvenile i.e. (a person less than 18 years of age) accused of a major or minor
offence, should be granted bail as of right unless it appears that there are
reasonable grounds for believing that the release of such juvenile may bring him
in association with criminals or expose him to any other danger. If the offence for

which a juvenile is charged is a heinous offence, the juvenile may be declined bail



if he is 16 years or older. In the present case, the applicant prima facie, according
to the NADRA record appears to be 12 years of age and thus, would be entitled to
the concession given in the Act of 2018 to persons falling within the ambit of that

Act, 2018.

7. It is yet to be seen whether the case of the applicant, being a child of 12
years, falls within the exception contained in section 83 P.P.C. which provides as

follows.

83. Act of a child above seven and under twelve of immature understanding.
Nothing is an offence which is done by a child above ten years of age and under
fourteen, who has not attained sufficient maturity of understanding to judge of
the nature and consequences of his conduct on that occasion.

8. Above are the reasons for my short order of 22-03-2022 in terms of which

the Applicant was admitted to post arrest bail.

JUDGE



