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JUDGMENT SHEET
 THE HIGH COURT OF SINDH, CIRCUIT COURT, HYDERAGAD

R.A. No.217 of 2004

prouxdothers applicants.
Versus

province of Sindh & others . Respondents.
aApplicants through;- Mr. Muhammad Hashim Memon,

Advocate.
Respondents:- Mr. Wali Muhammad Jamari, A.G.
Date of hearing 23.04.2018.

JUDGMENT

Zulfigar Ahmad Khan, J. This revision is outcome of the

findings rendered by appellate Court in Civil Appeal No.19 of
1999, which reversed the judgment dated 05.05.1999 of the trial
Court that dismissed the suit of the applicants.

2, This litigation arose when the applicants filed F.C.Suit
No.200/ 1991 (New No.20 of 1996) for Declaration and
Permanent Injunction pleading that applicant No.1 Pir Bux was
granted 24 acres land and 4-28 acres land out of U.A. No.1 of
Deh Bhopi Tolu.kc Khipro District Sanghar was also granted to
applicant No.2 Ghulam Muhammad in the year 1974-75 and
after issuance of such ljazatnama, they were put in possession
after payment of all instalments. Subsequently land was surveyed
and measured to the tune of 65-17 acres by forming out Survey
Nos.420 and 439 and such revised sanctioned order was issued
then applicants paid differences of “Malkano". A reference was
made by defendant No.4 bearing No.GB/SGR/3/ 1134/89 dated

16.03.1989 for cancellation of above grants being forest land
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and eventually both grants were cancelled by defendant No.3
py order dated 16.05.1§90. Thereafter, applicants filed the suit.
which was decreed as prayed after raising five issues out of the
pleadings of the parties. The saig judgment and decree were
appealed against, where appellate Court set-aside the findings
of the trial Court and dismissed the suit of the applicant, against
which the applicants preferred the instant revision.

3. Learned counsel for the applicants submitted that
grants of the cpplicchts mode in the year 1974/1975 had
attained finality as against which, no appeal was preferred by
the respondents and canceling the grants by order of
defendant No.3 s void ab-iniio and unlawful. Leamed counsel
further submittéd that detailed discussions as to the dispute can
b-e seen in ’rhe"jUdgment of the T'rid.l Court, yet appellate Court
over looked.ffndings of 1he fricl Court and reversed the judgment
by covmmifﬁng gros$ iIIlegoii’ry dnd mo’reriol iregularity. Learned
counsel lastly roised the pléc as .fo the Iimifotion of the appeal
being borréd by Limitation Ac’r. Lédrned counsel in s_upport of his
contention placed relionce reporfed at 1986 CLC 2813, 2003

SCMR 1493 and PLD 1978 Karachi 958.

4, - In opposition, learned AA.G. submitted that claim of

the cpplicohts is entirely pbased on the no objection of

responde.m No.2. who had no authority to grant or extend no
objection for grant of Forest land, which was reserved for forest

land and its cancellation by order dated 16.05.1990 is legal and
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lawful. Leamed A.A.G. further submitted that respondent No.3
has vested cerfain powers and he in exercise of pPowers
conferred U/S. 164}of Land Revenue Act 1967, rightly cancelled
the land being forest land. In addition to the arguments, leamed
A.A.G. submitted that grants of the applicants are hit by Section
23 of the Forest Act, 1927 and only forest land can be granted by
the Government by issuing Notification under Section 20. In
support of his arguments, learned A.A.G. relied upon case laws
reported as 2011 ‘YLR 371, 2003 MLD 75 and unreported order
passed in Civill Peﬁﬁbn No.172-K of 2006 passed by Honourable
Supreme Court of Pakistan.

5. | Heard the counsels and perused the material
available on record.

é. It .is an admitted fact that 28-28 acres land was
granted to 1he_qpplicchfs in the year 1974/75 in view of no
objection exféhded by Divisional Forest Officer, which
suvbsequenﬂyVWOs meosur.e'dj_ql’s 65-17 acres by forming out
Survey N65.4203"‘ qnd 439.A _.A' reference was remitted by
Colonization Officer, Suk_kfuur.‘ Barage,  Hyderabad, to
Commissioner, Hyderobdd Divigion’, Hyderabad, for cancellation
such grants, Which conseque-nﬂy Cancelled by Additional
Commissioner-ll, - Hyderabad Yide order dated 16.05.1990
annexed at Page No.113 U/S. 164 of Land Revenue Act, 1967 by
holding that the land should b€ demarcated again in the
presence of concerned quarters and if it did not fall in the area

of reserved Forest then the grant to remain intact under the land
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grant policy, hence, applicants assailed such order before frial
Court where their suit was decreed as prayed and appedl
against which was accepted by appellate Court thereby setting
aside the judgment of the trial Court. The rﬁoo'r question in the
instant dispute is that whether Divisional Forest Officer was
competent to extend no objection for grant of forest land to the
applicants? In this regard, | tend to agree with the coniehﬁon of
learned A.A.G. thdt‘Divisicnol Forest Officer had no authority to
mark no Objécﬁop for grant of any forest land ‘in'view of Section
23 of the Forest Act, 1927 and it is dlso established by the
responden’rs that the land granted to the opblicon’rs was
reserved for Ft;res'r land in view of Gazette dated 11.12.1947,
Notification dotéd 08.06.1964 and Nofification dated 27.11.1947
ond ’rhere is no denial on record on 1he part of the applicants
thof obove Nohflcohons / Gazette having not been overtumed
or recolled c:fter 'fhelr promulgohon cnd the same were not in
operohon ’rherefore | am of the con5|dered view Thot the land
granted to the cppllconts was purely reserved for Forest land
and DFO was nof authorized to record his no objection for the
gronf of Forest land 10 pUb|IC for culhvchon or residential
purpose. It is matter of record 1h0f claim of the applicants s
based on the grant of land being forest land as declared above,
yet no fifle documents are féﬁhéoming on the part of fhe
applicants to cement their claim over the land.

7. Be that as it may, the claim of the applicants based

on no objection recorded by DFO for grant of forest land. is
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ilegal, void ab-initio and unlawful, | therefore, found no illegality
or material iregularity in the impugned judgment of fthe
appellate Court, hence, same is maintained and judgment of
the trial Court is set-aside by allowing this revision.
These are the reasons of my short order dated
23.04.2018 in terms of which, | dismissed the instant revision and

maintained the judgment of the appellate Court.

Asif.L.Khan




