IN THE HIGH COURT OF SINDH, KARACHI

Criminal Misc. Application No.79 of 2014

Present

Mr. Justice Ageel Ahmed Abbasi
Mr. Justice Munib Akhter

Mr. Justice Muhammad Ali Mazhar
Mr. Justice Sadiq Hussain Bhatti

Mr. Justice Salahuddin Panhwar

Date of hearing : 17.11.2014, 08.12.2014 and 22.12.2014
Date of order : 26.01.2015
Complainants : M/s. Abid S. Zuberi and others

through M/s. Arshad Tayebaly, Abdul
Hafeez Lakho, Syed Ghulam Shabbir
Shah, Faisal Siddiqui, Abdur Rehman
and Amanullah Khan, Advocates.

Versus

Respondents : M/s. Khawaja Shams-ul-Islam and
Khawaja Saif-ul-Islam, advocates.

ORDER

Ageel Ahmed Abbasi, J. During the course of hearing above Crl. Misc.

Application, objection as to maintainability of instant proceedings was raised by
the respondents on the grounds that the allegations as contained in the
complaint as well as in the Affidavits duly filed by the complainant (s) are false,
frivolous and concocted, and secondly, on the ground that since no such incident
took place, therefore, the matter has not been taken cognizance by the
Honourable Single Judge of this Court in whose Court the alleged incident took
place. Moreover, according to Mr.Shamsul Islam, since the alleged incident has

not been taken cognizance by the Hon’ble Judge himself, who has not referred



the matter to the Hon’ble Chief Justice for taking appropriate action in terms of
Contempt of Court Ordinance, 2003, therefore, the complainant(s), who are
admittedly, biased against the respondents and there is previous enmity between
the parties, are not authorized to refer the matter relating to Contempt of Court to

the Honourable Chief Justice.

2. Keeping in view hereinabove objections raised by respondents, on
08.12.2014 a detailed order was passed by this Bench, wherein, the precise facts
relating to constitution of instant Full Bench by the orders of the Hon’ble Chief
Justice on the complaint of Advocates dated 14.03.2014, and the reasons for
issuing show cause notice to the alleged contemnors in terms of Contempt of
Court Ordinance, 2003, as well as their misconduct in terms of Section 54 read
with Section 41 of the Legal Practitioners and Bar Council Act, 1973, were
recorded. It will be advantageous to reproduce the above order hereunder for the

sake of convenience and to avoid repetition:-

“08.12.2014

This Full Bench has been constituted by the orders of the
Hon’ble Chief Justice on the complaint dated 14.03.2014 signed by
about fifty Advocates of this Court as well as of sub-ordinate Courts,
supported by affidavits of about ten Advocates, addressed to the Hon’ble
Chief Justice of Sindh High Court against M/s. Khawaja Shams-ul-Islam
and Khawaja Saif-ul-Islam, Advocates, for their alleged contemptuous
conduct in the Court Room of learned Single Judge of this Court on
14.03.2014 and disorderly conduct in the High Court Bar room, which
has been forwarded by the Honorary Secretary, Sindh High Court Bar
Association, Karachi, vide covering letter dated 15.03.2014 addressed to
the Registrar, High Court of Sindh, Karachi. The matter was placed
before the Hon ' ble Chief Justice by stating the relevant facts and orders
were solicited from the Hon’ble Chief Justice on the following

proposals:-

A. In view of the above, as directed, it is proposed that considering
the serious allegations of misconduct raised against the
concerned advocates, the complaint may be converted into
Criminal Miscellaneous Application and the same may be placed
before a Bench for further hearing.

OR



B. Any other order as deemed fit and proper may be passed.

2) On the aforesaid proposal, the Hon'’ble Chief Justice has been
pleased to convert the complaint into Criminal Miscellaneous Application
with the direction to the office to register and number the application and
to fix it before the Full Bench after notice to the Secretary, Sindh High
Court Bar Association, Karachi. Accordingly, the matter was taken up for
hearing by this Full Bench after notice to the Secretary, Sindh High Court
Bar Association, Karachi, on 14.04.2014, when Mr. Asim Igbal, the
Secretary, Sindh High Court Bar Association submitted that since he has
simply forward the complaint as Honorary Secretary, Sindh High Court
Bar Association, Karachi, therefore, his name may not be mentioned in
the title of instant Crl. Misc. Application and requested for suitable
amendment in this regard as according to him, the Sindh High Court Bar
Association, Karachi, has simply acted as the medium through which the
complaint has been forwarded. In view of hereinabove contention of the
Honorary Secretary, Sindh High Court Bar Association, Karachi, office
was directed to change the title of instant proceedings to be read
provisionally as “Proceedings in re: alleged incidents on 14.03.2014” . In
view of some serious allegations as pointed out by the Secretary, Sindh
High Court Bar Association in the Complaint and the Affidavits of the
Advocates against M/s Khawaja Shams-ul-Islam and Khawaja Saif-ul-
Islam, we deemed it appropriate to first issue notice of these proceedings
to the respondents as well as A.G. Sindh, whereas, respondent M/s
Khawaja Shams-ul-Islam and Khawaja Saif-ul-Islam, who were voluntarily
present in Court, waived notice and claimed copies, which were supplied.
However, Notice on the listed applications including applications filed on
behalf of respondents M/s Khawaja Shams-ul-Islam and Khawaja Saif-ul-
Islam, was deferred. Thereafter, the matter was taken up for hearing on
number of dates when Mr. Asim Igbal, Honorary Secretary, Sindh High
Court Bar Association, Karachi and M/s. Faisal Siddiqui, Abdul Hafeez
Lakho, and Arshad Tayebaly, and Mr.Amanullah Khan, Advocates made
their submissions on behalf of complainant(s). In order to avoid repetition
of the submissions made by the learned counsel for the complainant(s)

we would summarize their submissions in the following manner:-

3) Learned counsel for the complainant(s) have argued that through
a written complaint, which has been duly signed by fifty Advocates along
with affidavits of ten Advocates, including the eye witnesses of the
incident, the Hon’ble Chief Justice has been appraised of two separate
incidents, both of the same date i.e. 14.03.2014, whereas, first incident
took place in the Court room of the learned Single Judge of this Court

(Justice Nazar Akbar) in front of large number of Advocates and the



litigant parties, which has been detailed in para 5 to 7 of the complaint,
and the second incident took place around 1.00 p.m. on the same day at
the Bar Room, Sindh High Court Bar Association, which has been
detailed in para-9 of the complaint, which according to learned counsel for
the complainant(s), reflect upon the contemptuous and disorderly
behavior of the respondents M/s Khawaja Shams-ul-Islam and Khawaja
Saif-ul-Islam, Advocates towards the Court and the Hon’ble learned
Single Judge of this Court as well as gross misconduct towards the
colleague Advocates of this Court, without any provocation hence
amounts to misconduct and Contempt of Court.

4) Learned counsel for the complainant (s) after having readout the
words attributed to the respondent Khawaja Shamsul Islam for having
been uttered by him in open Court and by referring to the provisions of
Section 41 and 54 of Legal Practitioner and Bar Council Act, 1973 as well
as the provisions of Section 3, 4, 6, 7, 9 11 and 17 of the Contempt of
Court Ordinance, 2003, submitted that this Court by taking cognizance of
the complaint and the material available on record may not only forward
the complaint to the Provincial Bar Council for action in terms of Section
41 of the Legal Practitioner and Bar Council Act, 1973 against the
respondent by suspending their licence, but may also initiate the
Contempt of Court proceedings against the alleged contemnors, who
according to learned counsel for the complainant(s) have grossly
misconducted themselves and tarnished the dignity, sanctity and honour
of the learned Single Judge as well as of this Court by their disorderly and
contemptuous conduct in the open Court in front of large number of
Advocates and litigant parties. It has been further argued by the learned
counsel for the complainant(s) that though, the first incident which took
place in open Court has not been reported by the Honourable Judge
himself to the Hon’ble Chief Justice for initiation of Contempt of Court
proceedings against the alleged Contemnors, however, a written
complaint has duly been forwarded by large number of Advocates,
including eye witnesses of both the incidents, which complaint is duly
supported by the affidavits of ten Advocates, which corroborates with the
contents of the complaint by giving the entire detail of the gross
misconduct and contemptuous behavior of the alleged Contemnors,
which has been duly taken cognizance by the Hon’ble Chief Justice of
this Court, who has been pleased to convert the said complaint into
Criminal Misc. Application and has been further pleased to constitute this
Full Bench for decision in this regard. Per learned counsel, from bare
perusal of the contents of the complaint and the affidavits filed by the
Advocates in this regard, it has emerged that the respondents i.e. alleged

contemnors have grossly misconducted themselves by using abusive and



contemptuous language against the Hon’ble Judge of this Court on the
face of the Hon'ble Judge and in front of large number of Advocates and
litigant parties, and have consciously made an attempt to ridicule and
scandalize the Hon’ble Judge of this Court and have also obstructed the
course of judicial proceedings and has thus committed Contempt of
Court, including criminal contempt and judicial contempt as defined under
the Contempt of Court Ordinance, 2003. In support of their contention,
learned counsel for the complainant(s) have placed reliance in the cases
of:

() Syed Masroor Ahsan and others vs. Ardeshir
Cowasjee and others PLD 1998 SC 823

(i)  The State vs. Haji Dildar Ahmed, Advocate and
another PLD 1999 Lahore 156

(i)  Shahid Orakzai vs. Pakistan Muslim League
(Nawaz Group) and 8 others 2000 SCMR 1969

(iv)  The State vs. Muhammad Anwar Cheema, Advocate
PLD 2006 Lahore 193

(v) Mst.Azra Sultana versus Ghulam Asghar Jatoi &
another [2011 P.Cr.L.J 434]

(vi)  Justice Hasnat Ahmed Khan and others vs.
Federation of Pakistan/State PLD 2011 SC 680

(vit)  Mian Abdul Waheed vs Addl.Sessions Judge,
Lahore [2011 P.Cr.L.J.438]

(5) Conversely, the respondents M/s Khawaja Shams-ul-Islam and
Khawaja Saif-ul-Islam, Advocates have voluntarily shown appearance
waived notice of the proceedings and filed their written reply to the
allegations as contained in the complaint, and submitted that they will
appear in person without engaging a counsel. Mr. Khawaja Shamsul
Islam Advocate while making submission on his behalf as well as on
behalf of Mr. Khawaja Saiful Islam, raised an objection as to
maintainability of instant proceedings on the ground that firstly, [the
allegations as contained in the complaint as well as in the Affidavits duly
filed by the complainant (s) are false, frivolous and concocted, and
secondly, on the ground that since no such incident took place, therefore,
the matter has not been taken cognizance by the Honourable Single
Judge of this Court in whose Court the alleged incident took place.
Moreover, according to Mr.Shamsul Islam, since the alleged incident has
not been taken cognizance by the Hon’ble Judge himself, who has not
referred the matter to the Hon’ble Chief Justice for taking appropriate

action in terms of Contempt of Court Ordinance, 2003, therefore, the



complainant(s), who are admittedly, biased against the respondents and
there is previous enmity between the parties, are not authorized to refer
the matter relating to Contempt of Court to the Honourable Chief Justice],
whereas, the allegations as contained in the complaint or in the affidavits
are not supported by any material or evidence, hence, this Court may not
be take cognizance of these frivolous and baseless allegations. It has
been further contended that distorted version of both the incidents has
been recorded in the complaint and affidavits, which contain false and
frivolous allegations, whereas, the respondents themselves have brought
the actual incident to the Notice of the Hon’ble Chief Justice on the very
date of incident, even before filing of the instant complaint on 15.03.2014
by the complainant(s) through Secretary, Sindh High Court Bar
Association, Karachi. It is contended that since no order has been passed
by Hon’ble Chief Justice on the complaint filed by the respondents,
therefore, the respondents have filed such complaint in these
proceedings through listed application, which contain the actual facts of
the incident and will establish the falsity of the instant complaint. It has
been further contended by Mr.Shamsul Islam that by initiating these
frivolous proceedings, the complainant(s) who have made an assault
upon the respondents to cause harm and injury to the respondents, have
concocted a false story in order to preempt to avoid initiation of criminal
proceedings and proceedings for gross professional misconduct against
them by the respondents. It has been further contended that the
Secretary, Sindh High Court Bar Association is not competent to forward
the complaint without approval of the Managing Committee, as according
to respondents, no Office Bearer of the Sindh High Court Bar Association
is the signatory of the complaint. Mr. Shamsul Islam further contended
that most of the complainants are from the same office of M/s. Abid S.
Zuberi, the complainant in the instant case, and some of them are even
not the members of the Sindh High Court Bar Association. Respondents
further submitted that infact, there is no complaint in terms of Contempt of
Court Ordinance 2003, whereas, through a letter addressed to Registrar,
Sindh High Court, purported complaint has been attached. It has been
further contended by the respondents that even from perusal of the
contents of the complaint, it is evident that it contains the malicious and
frivolous allegations against the respondents, which do not otherwise
have any bearing or nexus with the alleged incident, which reflects that
the complainants are bent upon to involve the respondents in false and
frivolous proceedings in order to settle some account with the
respondents, by abusing the process of Court. While, concluding the
submissions, Mr. Shamsul Islam has submitted that no case of contempt

of Court or misconduct by the respondents is made out, whereas, in view



of contradictory versions of the complainant (s) as reflected in the
complaint and in the affidavits filed alongwith the complaint,, the very
allegations stand falsified and create serious doubt into the allegations,
therefore, in view of the decision of this Court as well as of the Hon’ble
Supreme Court in such matters instant proceedings may be dismissed in
limine. In support of his contention, Mr. Shamsul Islam has placed

reliance in the following case laws:-

() Muhammad Igbal Zafar vs. The State1977 SCMR
474

(i) Dr. Asif Hussain Jafri vs. K.B. Bhutto, Advocate
PLD 1990 Karachi 173

(i)  West Pakistan Water and Power Development
through its Chairman vs. Chairman, National
Industrial Relations Commission PLD 1979 SC 912

(iv)  American Life Insurance Company (Pakistan) Ltd.
vs. Master Agha Jan Ahmed and another 2011 CLD
350

Mr. Saiful Islam has adopted the submissions as advanced by

Mr.Shamsul Islam.

(6) Mr. Sibtain Mehmood, learned AAG present in Court on Notice,
while concurring with the arguments of learned counsel for the
complainants has contended that from perusal of the contents of the
complaint duly signed by fifty Advocates and the affidavits filed by number
of advocates, whereby, the two incidents, which took place in the Court
room of a Hon’ble Judge of this Court and in the Bar room, prima-facie
case of Contempt of Court and gross misconduct by the respondents has
been made out, whereas, the Advocate General Office is willing to
proceed against the alleged contemnors in accordance with law. It has
been further contended by the learned AAG that since serious allegations
have been leveled against the respondents by large number of Senior
Advocates of the High Court Bar Association about the misconduct and
contemptuous behavior of the respondents, in presence of eye witnesses
in the open Court of Hon’ble Judge of this Court, as well as in the Bar
Room of Sindh High Court Bar Association, whereas, a written complaint
has been forwarded to the Hon’ble Chief Justice by such persons in terms
of Contempt of Court Ordinance, 2003, who after having taken
cognizance has placed the matter before this Full Bench for taking
cognizance and to decide it in accordance with law, therefore, a show
cause Notice may be issued to the alleged contemnors, whereafter,

charge may be framed and the matter may be proceeded against them in



accordance with law. In support of his contention, learned AAG has

placed reliance in the following case laws:-

() G.S. Gideon, Advocate vs. The State PLD 1963
SC1

(i) The State vs. Ashfag Ahmed Sheikh PLD 1967
Lahore 1231

(iii)  The State vs. Haji Dildar Ahmed, Advocate and
another PLD 1999 Lahore 156

@) We have heard the learned counsel for the complainant(s), the
respondent(s) and learned AAG Sindh on the subject controversy,
perused the contents of the complaint by the affidavits filed by the
Advocates, the reply submitted by the respondents as well as the relevant
provisions of Legal Practitioners and Bar Council Act, 1973, and the
Contempt of Court Ordinance, 2003 with their assistance. Since the
objection as to the nature of the instant proceedings and its
maintainability has been raised by the respondents, we deemed it
appropriate to examine this aspect of the matter before formally
proceeding against the respondents on the allegations of contempt and
misconduct by initiating the Contempt of Court under Contempt of Court
Ordinance, 2003 read with Article 204 of the Constitution or/and by taking
cognizance of the matter under Section 54 of the Legal Practitioner and
Bar Council Act, 1973, by referring the matter to the Provincial Bar
Council in terms of Section 41 of the Legal Practitioner and Bar Council
Act, 1973, and have therefore, provided an opportunity to the counsel for
the complainant(s) and the respondents to assist this Court on the

subject.

(8) We have examined the relevant provisions of Contempt of Court
Ordinance, 2003 with particular reference to Section 2(b)(c)(f), Section 3,
4,6,7,9,11 and 17 in order to appreciate as to whether, the complaint of
the Advocates of Sindh High Court brought to the notice of Hon’ble Chief
Justice of this Court accompanied by affidavits of the Advocates, who are
reportedly eye witnesses of the two incidents, which allegedly took place
in the open Court of the Hon’ble Judge of this Court on 14.03.2014, in
front of number of Advocates and the litigant parties, and in the Bar room
of Sindh High Court Bar Association on the same date, has rightly been
taken cognizance by the Hon’ble Chief Justice, who has been pleased to
constitute this Full Bench to examine the complaint and to decide the
same in accordance with law. We have noted that instant matter is
peculiar in the sense that admittedly, the Hon’ble Judge of this Court in

whose Court the first alleged incident took place has neither taken



cognizance of the alleged contemptuous misconduct by the respondents
by initiating contempt of Court proceedings against them nor has referred
the matter to the Hon'ble Chief Justice for taking appropriate action
against the respondents under the Contempt of Court Ordinance, 2003
read with Article 204 of the Constitution of Islamic Republic of Pakistan,
1973. For this reason perhaps, the Hon’ble Chief Justice, instead of
treating this complaint as Criminal Original Petition, converted the same
into the Criminal Misc. Application and directed the office to place before
this Full Bench for decision in accordance with law. We may observe that
under the Contempt of Court Ordinance, 2003, the contempt of Court has
been categorized into three categories (i) Civil Contempt (ii) Criminal
Contempt and (iii) Judicial Contempt. From tentative perusal of the record
of the instant case and the words spoken allegedly by the alleged
contemnor for the Hon’ble Judge in open Court on the face of the Hon’ble
Judge, it appears that the respondents have committed Contempt of
Court, including criminal contempt of the Court and/or judicial contempt of
Court. We have examined the provisions relating to criminal contempt as
contained in Section 6, 7, 9 and 11 of the Contempt of Court Ordinance,
2003 and are of the tentative view that the alleged incident amounts to
criminal contempt by means of either diverting the course of justice or
having, intentionally or otherwise, the effect of obstructing the course of
justice. In cases of criminal contempt, the cognizance can be taken
under Section 7 of the Contempt of Court Ordinance, 2003 by a
Superior Court either (i) Suo Moto or (ii) on the initiative by any
person connected with the proceedings in which the alleged
contempt has been committed or (i) on the application of the law
officer of a Provincial or Federal Government. Prima-facie, it
appears that the cognizance in the instant matter can be taken by
this Court as some of the complainant (s) are connected with the
proceedings in which the alleged contempt has been committed. We may
also refer to provision of Section 9 of the Contempt of Court Ordinance,
2003, which defines personalized criticism of specific Judge or Judges,
which may constitute judicial contempt in such case a complaint is to be
made to the Hon’ble Chief Justice of the High Court, which in the instant
matter has been made by the complainants, who are also reportedly eye
witnesses of the alleged incident. Similarly, in terms of subsection (1) of
Section 11 of the Contempt of Court Ordinance, 2003, this Court is
authorized to take cognizance of judicial contempt on its own initiative, or
on information laid before it by any person. We are of the view that
though the Hon’ble Judge of this Court in whose Court the alleged
contempt has been committed has not taken cognizance or initiated the

contempt proceeding on his own initiative, however, such information has



3.

10

been laid by the complainants before the Hon’ble Chief Justice, who has
forwarded the same to this Full Bench for a decision in accordance with
law. Subsection 3 of Section 11 provides that the judicial contempt
proceedings initiated by a Judge, or relating to a Judge, shall not be
heard by the said Judge, but shall be referred to the Chief Justice, who
may hear the same personally or refer to some other Judge, and, in a
case in which the Judge himself is the Chief Justice, shall be referred to
senior most Judge available for its disposal. Therefore, there seems no
impediment, if the complaint about alleged contumacious conduct of
respondents may be taken cognizance by this Full Bench, and the
contempt of Court proceedings may be initiated by issuing them a Show
Cause Notice as required in terms of Section 17(1) of the Contempt of
Court Ordinance, 2003.

9) In view of hereinabove, M/s. Khawaja Shamsul Islam and
Khawaja Saiful Islam, you both are hereby required to Show Cause as to
why, in view of the allegations as contained in the complaint, and
affidavits of the Advocates and the material available on record, you may
not be charged of having committed criminal and for judicial contempt of
Court in terms of Contempt of Court Ordinance, 2003, as well as for
misconduct in terms of Section 54 read with Section 41 of the Legal
Practitioners and Bar Council Act, 1973, you may Show Cause and
submit your reply before the next date of hearing in writing either
personally or through duly appointed Advocate(s), however, may continue
to attend the Court in person on each date unless your personal

appearance is dispensed with by the order of this Court. “

Pursuant to aforesaid order and the show cause Notices issued to the

alleged contemnors, the alleged contemnors though filed their written reply dated

24.01.2015 denying the allegations of alleged contempt, however, instead of

defending their case on merits, referred to the contents of paragraph (3) of such

reply, whereby, the alleged contemnors tendered their unconditional and

unqualified apology, and prayed that subject Show Cause Notice dated

17.12.2014 may be vacated the proceedings of above Crl. Misc. Application may

be dropped in the interest of justice. It will be advantageous to reproduce the

paragraph (3) of the reply by alleged contemnors and the prayer made by them,

which reads as follows:-

“03.  That, without prejudice to the above as well as in following
paragraph, | do hereby submit and tender my unconditional,

unqualified and sincere most apology, and leave myself at the



11

mercy of this Hon’ble Court with the prayer that this Hon ble Court
may kindly take a sympathetic view pursuant to the Show Cause
Notice Dated 17.12.2014 issued in pursuance of this Hon ' ble
Court’s order dated 17.11.2014.

PRAYER

In the manner as aforesaid, | unconditionally throw myself
at the mercy of this Hon’ble Court, which has always been very
gracious, noble and generous. Accordingly, it is humbly prayed
that this Hon ble Court may graciously be pleased to discharge and
vacate the Show Cause Notice dated 17.12.2014 issued in terms of
the order dated 17.11.2014, consequently, the proceedings of the
above Cr. Misc. No. 79/14 may also be dropped/closed in the best
interest of justice.”

4, Since the respondents did not want to defend themselves on the merits

and placed themselves at the mercy of Court by tendering their unconditional and

unqualified apology, therefore, keeping in view the contents of paragraph 3 of the

reply to the show cause notice issued to the alleged contemnors, vide our short

order dated 26.01.2015, the show cause notices issued to the alleged

contemnors were discharged and the following short order was passed:-
“26.01.2015

For the reasons to be recorded later on, instant Crl. Misc.
Application is disposed of in view of paragraph (3) of the reply to Show
Cause Notices submitted by the alleged contemnors, who have thrown
themselves at the mercy of the Court and have tendered unconditional
apology, which is accepted subject to conditions which may be imposed
while recording reasons, and consequently, the Show Cause Notice(s)

issued to them stand discharged.

The request of the complainants to send the matter to the Pakistan
Bar Council, and for taking action in terms of Section 54 read with Section
41 of the Legal Practitioners and Bar Council Act, 1973, in view of
acceptance of unconditional apology and discharge of Show Cause
Notice(s) by this Court, is declined. However, it will not prejudice the right
of the complainant(s) to approach the Pakistan Bar Council to initiate
appropriate proceedings in accordance with law against the alleged
contemnors in the instant case, which, if so instituted, may be decided in
accordance with law and on the basis of material and the evidence which

may be adduced, without being influenced with these proceedings or
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observation which may reflect in the detailed reasons to be recorded by this

Court.”

5. For the detailed reasons as disclosed in our order dated 08.12.2014 we
are of the view that complaint for initiating Contempt of Court proceedings
against alleged contemnors was competently instituted and thereafter referred by
the Hon’ble Chief Justice to this bench to be decided in terms of Contempt of
Court Ordinance, 2003 read with relevant provisions of Legal Practitioners and
Bar Counsel Act, 1973. However, since the alleged contemnors though filed reply
and denied the allegations, but did not contest the show cause and contempt
proceedings on merits and extended their un-conditional apology, therefore, we
need not dilate any further upon the validity and propriety of initiation contempt of
Court proceedings and professional misconduct against the alleged contemnors.
However, we deem it appropriate to give reasons for having accepted the
unconditional written apology tendered by the alleged contemnors in the instant
matter. In the instant matter, the alleged incident took place in Court room of the
Hon’ble Judge of this Court, who instead of taking cognizance of the alleged
contempt himself or referring the matter to the Hon’ble Chief Justice for
appropriate action in terms of Article 204 of the Constitution of Islamic Republic
of Pakistan and Contempt of Court Ordinance, 2003, exercised judicial restraint
and demonstrated the grace and magnanimity which is expected from a Judge of
superior Courts. However, the Advocates, who witnessed the alleged incident in
the open Court, some of those were directly concerned and felt aggrieved as
well, considered it their duty to report the matter to the Hon’ble Chief Justice to
take appropriate action against the alleged contemnors. We have no reason to
doubt their bonafide while referring the matter to Hon’ble Chief Justice in an
attempt to protect and safeguard the sanctity of the court as well the Honour of
the learned Judge, and to ensure that decorum of the Court shall be maintained.
Upon their complaint, the Hon’ble Chief Justice, after having taken Notice of the
alleged incident, constituted this Full Bench for taking appropriate action as per

law.
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6. However, when alleged contemnors, instead of defending the allegations
or contesting the proceedings on merits, surrendered themselves at the mercy of
the Court by tendering unconditional apology, which was as such not objected to
by the complainants, this Court, keeping in view pronouncements of the Hon'’ble
Supreme Courtc accepted such apology and discharged Show Cause Notices
issued to the alleged contemnors. In a recent judgment relating to the contempt
of court proceedings the Hon’ble Supreme Court of Pakistan in the case of Imran
Khan, Chairman, Pakistan Tehreek-e-Insaf vs. State (Crl. Original Petition
No0.92 of 2013) reported as PLD 2014 SC 367 while approving the settled
principle of judicial restraint to be exercised, while deciding contempt
proceedings, as well as the golden principle of ( s ) forgiveness/remission and
( X2 ) pardon, as enshrined in Islam, has been pleased to discharge the show
cause notice issued to the alleged contemnors, even without calling upon the
unconditional and formal apology from the alleged contemnors. It will be
advantageous to reproduce hereunder the relevant findings of the Hon’ble
Supreme Court as contained in Para 9 & 10 of above cited judgment:-
“0. We have carefully considered all the submissions made by the learned
ASC for Mr. Imran Khan and also the view expressed by the learned Attorney
General for Pakistan during his brief submissions with reference to these
proceedings. The submissions made by the learned Advocate Supreme Court, as
noted above, have much force, particularly in line with the case law cited by him,
as discussed above. The principle of showing judicial restrained, particularly in
the cases relating to the purported scandalization of the judiciary through oral
remarks, is by now a well recognized principle in our judicial history, which has

been time and again reiterated by the Court. In the regard, reference may be made

to the cases of Masroor Ahsan (supra), Baz Muhammad Kakar (supra), and

Allama Tahir-ul-Qadri (supra), which amply cover this proposition.

10. Besides, viewing the present proceedings on the golden principles of
( s ) forgiveness/remission and (X2 ) pardon, enshrined in Islam, which is
one of the hallmarks of the Islamic system of dispensation of justice, a prudent
Qazi/Judge entrusted with the onerous task of dispensation of justice is supposed
to be more composed and cool minded so as to tactfully deal with such pity
notions and remarks, which might have been made in good faith or due to a slip
of the tongue. Moreover, just and fair remarks, made unconsciously or under the
tide of momentary emotions, in somewhat harsh language, are not to be readily

taken in the negative sense, but as means for soul-searching and improvement in
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the system. In such circumstances, depending upon the peculiar facts and
circumstances of each case, for showing magnanimity, restraint and grace in his
conduct, a Qazi/Judge is not required to wait for an unconditional apology from
the person charged with the allegations of using indecent language against him or
for scandalizing the judiciary as an institution.”
Reliance in this regard can also be placed in the case of (i) Masroor Ahsan v.
Ardeshir Cowasjee reported as PLD 1998 SC 823; (i) Baz Muhammad Kakar
and others v. Federation of Pakistan through Ministry of Law and Justice and

others PLD 2012 SC 923; & (iii) Dr. Muhammad Tahir-ul-Qadri v. Federation of

Pakistan through Secretary M/o Law, Islamabad and others PLD 2013 SC 413.

7. Similarly, in another recent judgment in the case of Robkar-e-Adalat vs.
Muhammad Younas Arvi reported as PLD 2015 High Court (AJ&K) 1 under
somewhat similar facts and circumstances, the contempt of court notice issued to
the Advocate of High Court Azad Jammo & Kashmir, for having allegedly
committed contempt of Court and professional misconduct, has been discharged,
and the unconditional apology tendered by alleged contemnor has been
accepted. However, directions have been issued to the alleged contemnor to be
careful in future about the dignity and respect of Courts, to act prudently in future
and not to indulge in such acts which are unbecoming of an officer of the Court,

failing which the law will take its own course.

8. We are of the opinion that judicial restraint, magnanimity and good grace
shall always be demonstrated by a Judge, who is saddled with onerous
responsibility to impart justice to all without any fear, favour or ill will. Similarly, in
order to facilitate the process of delivering speedy and impatrtial justice to the
litigant parties, it is the duty of an Advocate to provide all necessary assistance
on facts and law as well to the Court. In such process an Advocate is required to
observe not only the legal ethics and etiquettes as per Legal Practitioner and Bar
Council Act, 1973, but also to demonstrate utmost care and caution towards
maintaining Court’s decorum, whereas, the submissions made on behalf of their
clients and the language used shall be temperate and polite without impugning

the integrity or impartiality of the Judge and in no manner shall lower the dignity
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of the Court. Before parting with the reasons we may observe that since the
alleged contemnor(s) particularly, Mr. Khawaja Shamsul Islam has reportedly
been proceeded against on similar allegations of having committed contempt of
court, wherein, he has tendered unconditional apology. We would admonish the
alleged contemnor(s) to be careful in future and to abstain themselves from
indulging in any such act, which may in any manner lower the dignity and honour
of the Court or the Judges, and shall ensure to conduct themselves in a manner,
which is required from every professional lawyer, who is expected to
demonstrate the highest norms of ethics and decency. We may further observe
that if the alleged contemnors may indulge themselves in any such activity, which
will in any manner be contemptuous or scandalous in nature, then, they will
expose themselves to legal proceedings in accordance with law without any

further leniency in this regard.

9. In the instant matter, the unqualified apology tendered by the alleged
contemnors soon after issuance of show cause notice(s) for alleged contempt of
court and professional misconduct was readily accepted by this Court, whereas,

Contempt Notices were discharged vide our short order dated 26.01.2015 and

these are the reasons for such short order.

JUDGE

JUDGE JUDGE

JUDGE JUDGE



