HIGH COURT oF SINDH, CIRCUIT COURT, HYDERARAD

R.A No.149 of 2004

Syed Ghulam Qadir Shak Vis

& Otfiare Syed Habibullah Shah & others

Appli
pphcants Through Mr. Hakim Ali Sidd Tiqui,

Advocate
Resp
Pondent No, | Through Mr. Naimatullah Soomro,
Advocate

Re :
espondents No.2 to 4 Through Mr. Arbab Ali Hakro,

Advocate
Dates of Hearing - 3,3,8 & 10 of October, 2019
Date of Judgment : 10.10.2019

JUDGMENT

- MAHMOOD A. KHAN, J: 1. This Revision Application has been filed in
respect of cancurrent findings, passed by the learmed trial Court as well
as learned appellate Court in F.C Suit J}’a.E’E of 1997 and Civil .{u-:::em
No.10 afEEDS respectively, whereby the suit and the appeal as field by

3 the app!r'mﬁt& were dismissed.

2, The relevant h::;kgrmund of the matter being that the applicants
filed the suit titled as “declaration -and- eorrection of certificates and
injunction”, stating in the plaint that the plaintiffs are the real sons of
.é-me Haji Syed Ghulam Shah from his third wife Mst, Darya Khatoon,
whereas 1‘.he defendant Nos.1 to 4 are also the sons of said propositus

from the first wife. That the plaintiffs were brought up in the

care of the their deceased said father at his place of residence

however the defendant N;:ls.] to 4 bearing a grudge against
?:;‘x,ﬁ them due to uppréhen.éiﬂn of being entitled to inherit the
C \"w i . property by the late father dunng the childhood of the plaintiffs

:F“""' task them to primary school mentioned the name of defandant

%ﬂ No.5 as their father who was one of their "kamdar” namely\
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Evventually (e prlondenfif e

bippefdpice

her affidavit to the effeet that (he phidindiffa sine snno of Flaagi
Syed Ghulam Shah frFPr_‘Frrﬁl.'-‘r”. twhile oo ol el fiai Heiea il

published in Sindn CGovernmen! Chisefle ialed i Marneh

1996, notifying that futhers name of the phiititts s

erroneously written as Maula s

Rl ol the line af

admission in the school while their futhers sofient fame ia Nigei

Haji Ghulam Shah, The Seclion Offtca of Claverinient af Sinad b

Education Department alse iwrofe

it letler (o ihe Chafvinan

Board of Intermediate/ Secondary Fduoition Subkur to it boet

necessary steps in order to correct the nanie of the prirentitge of

the certificate and their caste in responnae fo the plaintiffs®

correspondence. The application of the prlevindiff= soens engiined
into by the lower revenue aofficlals and for o decision s
referred to the Assistant Commissioner Nawabshah wilio held

] ' ! My addvised 1he
:_‘;-? Ffﬂfﬂﬂﬂ'ﬂd anquiry into the matter and finally o

“‘*{!}agghffﬂ to seck remedy _.I"r-:.'rm a compeatend Cirll Conet vide his
"'iﬂfi'hl'!‘ dated 2-6-1996." That at preseni the position (s that in

.5: bljrﬁg and residence certificates along with NICa as well s the

eite above given .thﬂ name of the plaintiff's futher and s
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been correctly mentioned as Haji Syed Gulam Shah and raste

Syed, while in plaintiffs School certificate, appointment order,

duty report in District Council Nawabshah erronecusly

mentioned as Moula Bux Solangi and

an FIR fi

their caste as Solangi. In
led against plaintiff No.! and acquitial judgment in his

faver alse the name of the father of said plaint

COFFaect I!_;

iff has been

recorded, That the plaintiffs are entitled to their proper

identity and family

lineage and - their true cast but the

defendant No.

of

I to 4 have denied this right to them further sake

inheritance and even since coming to age plaintiffs have been

making continuous effort and approaches te various authorities

Jor rectification of their father hooc and caste without success,

Cause of action is claimed to have arose in 1971 when the

pParentage and cast of the plaintiff was said to have been

erroneously recorded by defendant No.l at the time of

admisgion in the schaol and subsequently on each succession

dad. Following prayers are made;

Declaration that the correct name of plaintiffs father is
Haji. Syed Ghulam Shah and their true caste is Syed,
while the entry of their father’'s name as Moula Bux

Selangi in their Educational and service documents and
caste as Solangi are incorrect and erreaneous liable o
modification.,

The name of plaintiffs father as Maula Bux Soelangt and
their - casts as .Solangi  in  the

School Certificates,
appointment order duty order and eother documents be
ordered to be delivered before this Court and correctecd
and modified accordingly.,

Defendants be restrained by permanent
opposing the entry of correct name
caste in the Educational and serui
tndirectly in any m
any other relief. .~

Anjunetion from
of plaintiffs father and
ce documents, directly
anner whatsoever along with eosts el

3 T the plaint thq written statement was filed by the defendants in
-::bje::rinﬁ denying the claim of fl'rmgg stating

that the pParentage of the
plaintiffs is shown

ads per desire u_p"; -I.;hn their mother, It was Jurther,



claimed that the said mother is under the influence of the plaintiffa, her
affidavit is arranged by the plaintiffs. The notification relied by the
plaintiffe was erroneously weitten and iz not correct, pn!:.fr'uhﬂd'.m-thr

instance and influence of the plaintiffs along with the letter nf_m.r:-
section  officer  Eduecation Department  without knnm}lﬂdge of the
defendants. It was also claimed that the plaintiffs acquired documeonts
showing parentage of Haji Syed Ghulam Shah and cast as Syed are
inearrect, It is lately eclaimed that *Mst Daray Khatoon c!,a';c- Lal Bux
Langhani, the mother of plaintiffs was married (o one Samandar Khan
Langhani wha's cousin Sukhie Langani abducted her an such FIR wns
lodged with Police station Nao Abad. Sulkhio Langhani te save himself
took shelter form late Syed Haji Ghulam Shah. At that time she was
pregrant ancf gave birth to first child Ghulam Qadir nn.d IﬁEJ"E'ﬂﬂL‘I‘.SF:IE
lived and cohabited with Sukhio who died natural death. After his death
the said Mst.Darya Khatoon was werking as maid EEI"L'-L;IHI- She with
ulterior motive to save her sin and life has given the parentage of
_ plaintiffs as shown in their certificates, otherwise she never married
with late Syed Haji Ghulam Shah nor she ever lived and co-habited with
him as his wife nor the plaintiffs are sons of the late Syed Haji Ghutam
Shah, who was a big personality af Nawabshah and after his death for

an ulterior motive the plaintiffs have taken the plea that they are his

sons.”

4.  Issues as under were framed and are so described for conclusion

in the judgment of the trial Court;

1. Whether plaintiffs are sons of Haji Syed Ghulam Shah by their
~  3n wife Mst.Darya Khatoon? (Determined as not proved)

2, Whether defendant No. 1 got recorded wrong parentage of
plaintiffs in primary school Bhooral ie. defendant No.57

(Determined as nol proved)

3. Whether plaintiff’s wrong parentage continued to be recorded
o in the school leaving certificate of plaintiff and in employment
record of Plaintiff Neo. 1?7 (Determined as not proved) .

f



1. Whether notification 2 bl
dated 28.03, 1905 Fn;:tfnmjmm:! n Sindh Gour, Cuzetts

P GUt error in thep
Plaintiffap If so, whap it offectp fﬂf.'fr'rrm'rri'!d'{::rf::l'?ﬂ-'i‘?:::* o

L

; ;!le.-mrrr asection Officer ACD), Gawr 9f Sinelh, Educarinn
: r-pnn'mfm‘ wrote a letter 14 the Chairman Board o
ntermediate A Hnmmr.inry Ecucation Syh oy, te take '

- " deii= bt ]
aleps (o COrree! Fame af pfamuﬂ".: Jather in their

certificntep If 50, what 1= effect? o ation

(2etermined areq relingly)

6. Whether Plaingt

s are nop sons of defendang a7 '
sk W defendant o, 5 (Determined

7. Whether pim'n-t:f!ﬂ's are sons of Lal Bux Leghari or Sukhis
Loungp (Determined 45 nol proved)

10.  Whether the plaintiffs are entitled to the relief sought for?
(Determined as negative)

11.  What should the decree be? (Suit stands dismissed)

5. The pfm:mf_.l'}" Neo.l examined himself along with three witnesses
namely Bongul Khan, Bugul Khan and Fc-:i..-": Mohammad. The judgments
describes production of exhibits being original copy of Gazeite
Nﬂrg,r'ic;:uian as Exh~95; _ﬂ_j?-ldﬂﬂl.rl of Mst.Darya Khatoon as Exh-96,
Residence Certificate as Exh-97 to 100, Death Certificate of Syed
Ghulam Shah as Exh-98, Birth Certificate of Syed Gﬁu!am Hyder Shah
as E:xﬁ-ﬁsa, Birth Certificate af"Naim Akhtar at Exh-100, Original letter of
Section"Officer as Exh-101, copy of general register at Exh-102, 103 and
104, ‘certified copy of judgmerllt in in Sessiﬁns Case No.56 of 1991 as

LR
"y FEy

.E.‘.rh&@ﬁ?‘. original letter addressed to Gihul'am Kadir issued by Asst.
MR Y)Y :

Cpﬁ%&iuner and SDM Nawabshah dated 2.6.1996 as Exh-106,

AT gy 2 |
~-ﬁ'éﬂt’ﬁ;§*cﬂpies of electoral roll as Exh-107 & 108, application dated
& e .



10.12,1995 addressed to District Education Officer, Nawabshah and
order thereon as Exh-109, affidavits as Exh-110 & Exh-111, special

pawer of attorney as Exh-112, Original copy of protest “Ihtijaj” (in Sindhi
language) as Exh-113, affidavit of S.Ghulam Mohammed Shah as Exh-
114 and application to the Secrelary Govul. of Sindh by Naim Akhtar
Shah at Exh-115. All the said witnesses were duly cross examined. The

defendants however preferred neither to enter the witness box
themselives nor any witness weas brought up on their part, however the

learned trial Court by its judgment dated 4-1-2003 was pleased to
dismizsing he suit by the above determination of the issues and the

learmed appellate Court was also pleased to maintain the same by

making a generalized discussion in its judgment dated 6-3-2004.

. The trial Court discussion of the issues forgiven Jallows along

with the lapses and shortcoming observed. Under issue No.l the trial
Court preferred to discuss almost the whole ::-f-the case casling the

burden of proof on the plaintiffs while confining itself to the cross

examination “part derived conclusions therefrom. The documentary

cvidence as present on the record fto whatever extent it was considered)
is found to have been seen in light of the said conclusions draiun and
the same stood rejected, the dates of -issue/creation of the said

documents have also been discussed and a negative presumption

stands taken in this regard. An outstanding indulgence is observed for

Ex,. 105 being a Judgment passed by the Sessions Judge Nawabshah in
Sessions Case No 56/ 199] wherein the plaintiff No. 1 iz speocified as son

of Ghulam Shah, the same however is also discredited on the pretext

that “there is no evidence that he is same Ghlam Qadir Shah who is
plaintiff in this case” although even no sur:h suggestmn to this effect is

J‘i found in the cross examination of the said witness. The electoral lists
ke )

"-;'E 3 tmd mfute-:i dammenrs have also not been given any credit on the

,\..

¢ Ground that the earlier lists have ot been brought up. As such nothings,
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af limitation on the ground Fliesl the platntiffe heawe feiled 1o brir R P

wiathin three yeern of attaining majarity having filed the suit in 1994 ar

e A0 years, the seicd 1n5ue i1 replied in Regative accordingly The

(5%

tirnes No.2 stands determined as not proved on the consideration tha
no evidence in this regqard (s present as no witness ha- been aparminpd
fa prove the zame, achoal register/teacher has not Been called ta nrave
the entries were got made by the defendant No.1. It is apparent tha: the
nal Court failed to distinguish between the two elements of the =aid
issue fe. the alleged act of defendant No.] and presence of wrong
parentage as such failed to consider that even if the alleged act of
defendant No.1 was net proved directly firrespective o the deposizion of
the plaintiff) the entry of parentage for which the case was all ::ii:n:u:
was an admitted controversy requiring a finding on merits itself, For
proving the claimed parentage all the other direct evidence as brough:
Sforward was always present which failed the attention of the tral
Court, The issue No.3 was :;ISD déetermined as not proved by re-

discussing that the wrong parentage was not challenged within tiree

years of ntmmmg mn_mn!y or during the service penod. This time the
oral eufdmr:e of the pfmmlﬂ' was referred however the same LS
trealed as not sufficient to prove the same. Jt is however found strange

that the element of delay as pointed out which was otherwise admitted

in the plaint itself alongwith its explanation given, no question was put

L

j*;:q up to enable deh‘lznnim_:m'un whether the same was present or othenvise,
ﬁfﬁf&t.a negative inference was drawn by the trial Court. The Issue No.4
et A

1}‘? ood “determined accordingly” on the discussion that the publication of
S e

L

the gazette does not amount to pointing out error in the Sfather’s name of\
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the plaintiff having no effect. In this regard strangely the wordings of

stubject notification steod totally ignored being;

The Sindh Government Gazette
Published by Authority
KARACHI, THURSDAY, MARCH 18, 1996
Part 11
MISCELLANEOUS NOTICE ADVERTISEMENTS AND NOTICES

It ia hereby notified for general information that at the bme of
admiazion in the school the Father name of SYED GHULAM QADIR
SHAH and SYED NAEEM AKHTAR SHAH was erroneously written as

MolA BUX SOLANGI whichis incorrect while their father correct name
is SYED HAJI GHULAM SHAH.

Therefore, in future they may be called and written with ther {ather
correcli name.

: MST DARYA KHATOON
' Wio :
SYED HAJI GHULAM SHAH (Late)
Flo
1. SYED GULAM QADIR SHAH
2. SYED NAEEM AKHTAR SHAH

Addreas;-

Cloth Bural Deh 19, Dad Taluka
Mawnbshah

It is-very strange that the trial Court was unable to comprehend
the wordings of this exhibil, as such it is clear that the judgment of trial
Court is based upon non-reading of the evidence and the appellate Court
alse has also apparently failed to appreciate the material on record. -

7. The issue No.5 discusses letter issued by Section Officer of
Government of Sindh to the Chairman Board of Secondary Education
Sukkur for taking steps to correct the name of the plaintiffs fn:th:?r

describing the same as "routine official letter” terming as having no legal

- effect. This issue was concluded as “replied accordingly®. I have field to -

comprehend what is meant by “routine official letter® and “replied

accordingly” where the contents of the said exhibit are:
—
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You are rp

Late Syeq Flaji

S /-
IBOST MOHAMMAD Aq M

SECTION OFFICER [ACD-1)
8.

To term the wording

this letter gs “routine official letter” iy

of non-reading of the evidence present on
Fecord. The issye No.6 stands replied

nathing by another example

in negative again on
having failed tq challenge

within the period of three years after attaining

the ground
that the plaintiffs

the name of their father
majority (already referred
above which was otherwise never taken up in the eross examination to

be given adverse in order tn'riuil'ify the Pleadings). This ISsue tins

determined as failing to prove that the plaintiffs are not the sone of the
defendant No. 5.

The issue NﬂS':? to 9 stands discussed together and siood
9, :

L] Eq = ﬂ{-i I I LLMEFE
L [ [ "

i : sion.
“datermined as given nbuuel without discus.
’ '.;'lL‘.-.

' § ¥ in they have
18] . : ] heard repeatedly, wherein
A s ere
- 1 Learned Counsels w

; Hed
- the second date ra
: 4 es, This Court on
Pemer” Yfesented their respective cas
ci gD’ |

-

: fucle the
; i “DNA profiling te conc
1 to their willingness for
upon the parties as x -
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matter of patemity coming from same futher as sildlings® to wilich the

feamed counsel for the applicanta conceded forthwlth wilierees Jor the

resporolenrs

NO. T o 4 time wns sought lo seek instrctions haneeresr thes

gsame was declined cventually on B-10-2019, Learned courngel for e

applicant refirreed o thore being no rebutial te the evicdlence browght

forward on part of the respondents whereas for the responeent

requirement of Qanun-e-Shahadat Order 1984 was called into guestion

along with the cancurrent findings as present and reliance was mede 1o

reported cases of 2013 SCMR page 203 and 2016 SCMR page 274,

| 5 Aceording to the learmed ecounzael for the

» applicants irrespective to

this case having concurrent findings the impugned judgments are based
upon misreading and non-reading of evidence. He also contended ther
the learned trial Court as well as appellate Court had failed to consider

the primarily element of non-rebuttal to the deposition of the applicants

and that the evidence that was brought-up by and on part af the

applicants was not entertained and the Courts helow have come up with

their own conclusions which are not based upon evidence, Learned
counsel fuﬂher-cﬂn:en.::i‘ed that the evidence brought forward on part of

the applicant was never considered by the -learned trial Court nor was

re-appreciated by the appellate Court with the }:mper perspective/ form

as present on record.,

12, Learmned counsels for the - respondents :nnw:rsely referred to

provisions of Specific Relief Act !n respect q,r dﬂdl‘nrﬂﬂﬂns and relied

‘upon the portion of the i'unrneri trial Court as mu as nppeuntu

*'fﬂdgmen‘!a

for appmc:ating th¢ evidence. J’t was mntenﬂed that the
.| ‘] 1".

Court

. F
W

uH-qud father qr the npphmn: Ghulam Shah had a-xprrc:i in 1972 and

o8

L y He
i

= #has further referred to Section 42 of Land Revenue Aet, requiring 90

days for correction of Foti Khata alonguwith

n 1962 to 1996, the apphmms have failed to claim the paternit

the provisions of Muslim
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Personal Law as to the paternity from Mulleh ane Tayyah Jee, Leamecd
counsel has also referved o Article of 148 af Qanun-e-Shahadat
Ordinance and contended that no evidence brought forward on part of
the applicant as ta the alleged father Ghulam Shah arckroiledging e
said paternity is present alongreith the claimed valid merriage required
in the matter. It is also contended that the other evidence brought
Soruward is not confidence inspiring and the evidence of the mother is

contrary as she was not produced and as such the best evidence was
not produced, Learned counsel has relied upon the case laws reported
as Muhammad Akram @ Akan v, Mst. Pathani through LRs (2001 MLD
1037), Mirza Lal Hussain v. Custodian of Evacuee Property & others
1982 MLD 1280), Atta Muhammad & others . mﬂm.her Board of
Revenue & others (2002 CLC 464) and Muhammad Saeced Sehgal v.

Kazi Khursheed Hassan Proprietor India Film Bureau (PLD 1964 SC
5892),

13 Having heard the leamed counsel and gone through the record
with their able assistance, it seems that the trial Court as well as the

appellate court has preferred to consider the matter under Article 129

ilustration (g) of the Qanun-e-Shdat Order 1984, ie. available

presumption, however the direct evidence available on record has been

ignored by discrediting the same for the alleged defects said te have

been present therein, It has however not been considered that this was
not a case of preponderance at all fas no evidence has come forward

from the opposing side). There being an apparent loss of shanng af
inheritance involved and the failure still present ::rm::té__s nothing buta
... negative presumption for the defendants was available in this regard. It

mram , : :
& jsj_:.‘;.'su observed as already referred above that the plaintiff No.1 had

L I T LY

ined himself along with the three witnesses namely Bongul Khan,

:_'..- Plaintiffs being real uncle, relative grandfather and relative uncle, aﬂ,,ll

——
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from the matermal side of the plaintiffe, who geee direct evidence o= fo

the valid mMariage ancl m:h‘nmu!ﬂdﬁmrm af paternity, whereas fthe
defendants have preferred not to leaed any evidence on their part nor
Merve they Preferved o bring foroared g wifness i support of lhn-ir-
asserfions and/or in rebuttal, As to the frgaicprvect Juelgments the same
anc found o be based wpon an extreme  negeotioe approciation of
cidenece, JF fe

observed that the specific and positive evitdlence present
on record has not been referred

in judgments arnrel apparently the

HEtness have been discredited on account af not rersnembering the name
" *Vakils*® (representatives) of "Nikah" (marriage ceremony) as though
the cross examination is @ test of memeory aned not a process for bringing
facts. The appeilate Court in its judgment went o step

further to discredit

Jorward the
the tﬁftneas&s belonging to the mothers side anel
requinng of independent person/s of the village. The same is however in
complete defiance to the common practice and knowledge that only close
relatives are directly aware of the actualities of marriage and childbirth
whereas independent persons are aware of facts only by way of
hearsay information and by the disclosures made to them without any

firsthand knowledge actually ever present with them. The Couris below
not only failed to take notice of Ex. 105 being certified copy of judgment
in in Sessions Case No.56 of 199] establishing the name of the father of
the plaintiff No.l f{which had to be based upon some kind of
fnUESEfgﬂtfﬂ:n by the local ﬁuh‘ce official) on the trial Court had even
attempted to discredited the same on account of ai‘ieye-;! identification
remarking that the same could be another person although no such

suggestion had come up in the cross examination, The Courts below

have failed to observe that though mggeaﬁnn's have been made,

he
" : evidence of the w:tness rammnud unshaken and is direct and
ik i‘l
:% ccrnubrumrmg with each other. It bears from the record thnt the trial
h
wd

Court as well as the appellate Court has preferred the version of the
4 it
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eEpondents  fgnos ing that the same remained  twithout support of
evidence to be substantiated aned appreciated, | e, Preferring 1o ignore
the obvious as present on record aned appreciate the

ahsent. An 1o the
appellane

Court jucdgment it s also obserped that although naw the

aceepted form of the appellate Court judgment may not requiring speeifis

of issues Sor re-appraisement and a matter could he deals
with/ though the point

dincu=sion

5 of determination an

concurrence, but the same
are also found absont. Az sy

ch the said judgment s prima-facie in
tolietton of the Order 41 Rule

31 C.P.C. The discussion itself is found to

be sketchy without appreciating and cogent reasoning t

o uphold the trial
Corert Judgmens.

defies commonsense or is

contrary to the record” [t 15 also observed that although ne specific

issue as to limitation was got framed in the matter yet this matter was

determined accordingly, as suech not only the whole scheme of ciuil

proceedings has been violated, a travesty of justice has taken place by

deciding the matter on a ground to which the plaintiff party were never

on notice, This kind of exercise may be well termed as a surprise attack
if not a covert operation. The exercises made in the impugned judgments

are not covered by the powers available to g civil Court for reframing

and recasting of the issues as no such powers is found exercised

present and discussed directly or in derivation from the wording present

in the said judgment

a

5. It is also observed that the Courts below had

'.:}i;resu’"ﬂffﬂﬂ therefrom as a real father would not
m . ' .
he

“based the judgments on the ground of delay and acquired a negative
Y

Ay

1
"
‘I
A
I:.-.

A i
Sy

allow a wrong entry
el vy . I

-

reas the record shows that the Plaintiff No.1 was admitted in the
school on 20-5-1977 whereas the Late Haji Syed Ghulam Shan had
expired on 25—'55:1 972, (before the impugned entries were made) as such N
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i ] i
I presumption is brised Tl ﬂﬂ'ﬂ'ﬂ?ﬂdiﬂﬁ and non-consideration n_,l"

e recorel,

I,

Hauvine ' '
o come fo a definile conclusions by the discussion given

I : s
above that the Impugned judgments are in na way tenable the norme

option of remanding the matfer for fresh writing af the ju.dgmf.-nr is not

frivg ; . ;
g considered as the matter is quite old having started in the year
1996 - .
to redresses a grievance/ fault/ wrong having been committed in

the ey ﬂ_.lr 1977 [ S'LI'E]'!. reof _f-'l-tstl:ﬁﬁd el LM ﬂﬂ-[ corctudad el bﬂ' the
short orcler,

15, As the Frasons U‘_Ir ﬂ-”ﬂl.l..l'fr.!g the decree it ey be observed thear

after going through the record wherein only the plaintiff has come

Sfenward to take the oath, only three issues are require.:::l', which tackle

the core of the controversy and have also been addressed by the

learmed counsels being;

1. Whether the suit is maintainable?

2. Whether the plaint

ifs are the sons of Late Haji Syed Ghulam
Shah? '

3. What should the decree ba?

16. The [irst issue deals with all the legal aspectsz of the matter
required to be looked into by a Court of law. The case of the plaintiffs is
well covered by the relevant lawing being the provisions of Section 9 of

the C.P.C. and the Sections 42 and 43 of the Specific Relief Act 1877,
The plaintiffs have sought a declaration of their patemal parentage to
which the cast follows which is being denied by the defendants [the

.defendant Nos.l to 4 are claimed as agnate brother, or in law
- & ' :

%{?ﬁanémgﬂns brothers whereas the defendant No.5 is claimed to be

) wrong father by the piﬁinhﬂsj.,?‘hﬂ qnntesﬁng defendants deny their

father to be also the father of the plaintiffs. This required declaration is

b



12

required objecting to the alleged

attributed ta

wrong entries in the educational record

the claimed malafide act of the defendant No

-1 to deprive
the Plaintiffs of their

intheritance and as such

denying the said
patemity, The explanation of the delqa

Y given in the plaint is that the

55 of the mischief which continued in the

this element of consciousness no eras

Plaintiffs had ng CONnsciousne
record. To

§ examination is present
as the same iz imited to the acquisition

of employment which otherwize

was an admitted position in the pPleadings. The said employment only

twithout any further question to bnngmg Jorware any malerial in
ndverm'ty cannot br:’ng any d:’squafﬂ‘cntinn. as neo question for
consciousness to the effects of wrong paternity are founed present rather

the clear ang thoughtfid assumes of the plaintiff establishes his

credibility, The defendants, as such have failed to dislodge the claimed
inability and claimed patemity of the plaintiffs. This is rrespective and
othenwise to the established law that ne one can take benefit of his own
wrong and that in matters of inheritance limitation is not a esncly Sive

material element. The failure of the required rebuttal to be present on

part of the defendants and the plaintiffs being orphans as their father
according to the record having already expired when the wrong entries
were made along with the efforts present on their part to get the

correction made subsequently (eoming on record through the. issuance af

gazette cmci correspondence) bnng the suit out of any question of

maintainable by way of resrmmt from limitation and latches. The cause

of action claimed in the pleadings

that being G.’.?.DE.IE‘QE and the suit
filed in the same y

ear is found well within time, Apurt from these merits

the claimed wrong -:Iune !u the plaint

iffs ecan n::ls-c.-r pProvide them
,rj;"‘t-.. subsequent cause of actions on later denials .-::Is-n as such cannot he
e L g g
-,;,-q'\%
. ‘-r

'I:i Testncted to give new/ subﬁequen! cause of action/s, Th:s iIssue as such
&

w:ﬁ !'k.'tands ﬂeclded in affi rmm[ue
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7. Asto the secand issue "Whethor the ﬁJ‘ﬂinh]jI".r: are the sone of Leite

Hai Syed Ghulam Shah» o relnaiie] coming forward from the aelm

Faji Swpedd Cilwaleren

Effere]
BONE of Lepe

Shah being tleferndeant Nas. 1 to

T no
arauments gre chiedain-able 1o acquire an

trclirerae Presumption, The

FeqLIrT meng t!f.l";:mm'n_q Paternity s provided in Articie 128 of the e -

“-Shadat, Order 1984 (for a ready reference quoted below):

: tion, the mother Femaining unmarried, shall
be conclusjye proof that he ig the legitimate child of that man, unless:

(b} the chilg WS born after the expiration of six lunar months frem
the date on which the wp

man had accepted that the period of icdelat
had comes 1o an end, ’

.................................... non-Muslim T

ftwhich was never challenged by the

defendants in-any Proceedings) as to the valid marriage establishes the

reqguired fact that

valid marriage between their admitted mother Mst.Darya Khatoon an

Late Hayji Syed Ghulam Shah, A= such rha_plﬂin;{ﬂ“s have succeeded to

establish that they are legitimate children from the said marriage
required to prove there asseriion. ':I'he exceptions as available under
sub-clause }’-:1} and (b) are not Sfound to be present on record. The said
assertion stands re-confirmed on account of the non-rebuttal on oath
present on part of the defendants, where they dcspl'telnnturnil'i,y being

adversely effected by having to share the inheritance have preferred not

“N1o take oath in rebuttal, (The trial Court having properly closed the side

i{.{-- by Article 129 fa) of Qanun-e-Shadat, Order 1984, for the presumption

coming out of withholding of the evidence by the defendants being

—



w
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un-favora TI
-fs ble to them, The reference Article 129 for o ready referer
- 1, D

Dein g: .

129, Cour
ol l:l:“:i'i'::::::l:mﬂl} -I-Hlltl:_nl:u- of certaln facts, The
NP e e - Any Inct, which ia thinks lilkel

. earding being hnd o the eommon courne !'::rt?1:;f:f:

events, human eo o
. mne i I i
e tl.llul'l tow ht I]‘lE‘ f.-“:t_" r l]l I' I - I it L.lt-l-ilnt' *I"L' 11 }] = |

Court may

(e} the evidence which could e and

praduced, be unfavorable o the '8 nol produced would, i

peraon who withholds ir;

This i
1ssue as such stands decided in affirmative alzo resulting in
the suit be;
thg liable to be decreed for the paternity claimed by the
plaintifis i : . ; '
iffs, which decides tssue No.3. As such the suit af the plaintiffs

Stands d '
ecreed for and in respect to their claimed paternity of Haji Syed

Ghulam Shahn,

18. In addition to the fore-given and after the this discussion on
merits as to the material present on record, I would like to add that after
the first hearing as the ecase was found to be without rebuttal in the
larger interest of justice, | had myself offered "DNA profiling to conclude
the matter of paternity coming from same father as siblings® in arde;" o
provide the parfies a sziman'nn whereby the truth of the matter may be
established on themselves within the available ambits of law, which
was readily accepted by the plaintiffs whereas the same was declined

en part of the defendant Nos.l to. 4 on acquiring instructions in this

regard. This aspect on account of a positive declaration being sought as

the defendant Nos.1 to 4 is not having any negative effect coming to
them beir:ﬁr the admitted sons of Late Haji Syed Ghu.!p.;n Shah (rather
the test itself based on “that ue:y undersmﬂding;} by their failure of
opting for the said test have pr_ﬂm‘ded this Courl to acquire a negeative
presumplion. Th:.‘.s unders&_mdl'ngj is based upon the support of Articles

164 and 129 (g) of Qanun-e-Shadat, Order 1984. The reférence Article

164 fora ready reference being;
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Art 164, Production of evidence that hoas became availnble becnuse of
madern devicen, ete. — In nuch canes na the Court mnoy eonnider
nPproprinte, the Court mny allow to e produced any evidenee tha
may hnve become nvailalie becnune of madern devices oF tee hniggues,

i v e inference as o DNA test offered Lreirtegy available for o FrOosir
declaration based upon forgiven as such is also found available in
addition to the discussion based upon the already placed evidence on
record,  The authority referred o by the learmed counsel for the
respondent/s in this regard is for a negative declaration which is rrot
avatable {n law nor present in this case and as such nothing need
Surther said to distinguish the same, The other authoritics are not founed
relevant in the facts and circumstaneces of the present ease which also
necd no discussion on account of the details already qiven Jor this case,
The DNA test dffered to was for the sibling from the same Jather which
having been denied amounts to withholding material established to be
present with the respondent. The said material of DNA testing is
available by body substance wherefrom DNA is/ean be extractecd
without any physical/ bodily injury to the person/s being tested. The
same for a positive declaration does not affect the party denying in any
way as it is not a test of his own paternity but a test of being a real

stbling from the same father as such a positive declaration, which is not

in any way to cause any adverse effect to his own paternity. In the
circumstances a court of law without foercing any submission to such a

test can dn;:w a negative inference where the same is refused provided
of course the same is made for a positive declaration which is available
under the provisions of Sections 42 and 43 of the Specific Relief Act

1877.

, 20. These are the reasons -::j‘ the order passed on 10-10-2019

..whEJ‘Eby this revision application was allowed by the short order after

. rf-curdmg the arquments advanced by the learned counsels in the open

C-'l:-ur! the lmpugned Jlldngﬂf.S as su-:-h stand set-aside and the “suit of
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apphicant/ plamnnffs stood decreed for and in respect to their claimed

of Hajn Syed Ghulam Shah” the prayer for and in respect of
on required to the educational authorities cannot be granted as
prayed as the said educational authorities are -not a party in the
proceecings, however the declaratory decree being given may be
available for the record to be read as “the plaintiffs having the paterriity

and beings sons Syed Haji Ghulam Shah”. Costs throughout the

GO N .
- "_ff_f,t;q}‘:qed:ngs also stands granted against the resppndentsf defendants.

NG | _
" |
" lf et the appellate decree accordingly be prepared.
I g 1
& Jair gy
o> p7
RS, ‘;-.-'; _ _ - ,
h _~~ , 5d/- MEHMCOD = #. KHAN,
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