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JUDGMENT

SALAHUDDIN PANHWAR, J,- By way of captioned revision application,
applicants Ghulam Rasool (Late) through his legal heirs and others have
called in question the judgment dated 31-03-2010 followed by decree dated
26.04.2010, passed by the Court of learned VII-Additional District Judge,
Hyderabad, dismissing the Civil Appeal No.130 of 2007, preferred against the
Judgment dated 28.02.2007 followed by decree dated 14-03-2007, passed by
the Court of learned II-Senior Civil Judge, Hyderabad in F.C. Suit No.336 of
1999 (Re: am Rasool & Others v, Province of Sindh & others wilm:h}r
suit of the applicants for “declaration, payment of compensation, alternatively
restoration of possession and permanent injunction”, was dismissed. 'fhf:
Plaintiffs of that Suit are Applicants here in this Civil Revision Application
and the Defendants in the above suit are Respondents herein,

2. It was the case of the Applicants that one Bhai Khan son of Lashkari

Khan, the great grandfather of the Applicants, was owner and in possession of

the suit land bearing Survey Nos.128 (4-13) acres and 129 (4-34) acres total

— area admeasuring 9-07 acres (3,99,663 square feet) sitated in Deh Nareja,
GEFQAN, Tapo Gidu, Taluka Shah Latifubad, Hydersbad, now reconstituted s City
/e "Survey Numbers 2200 and 2202 Ward “G” Hyderabad, The basic entry in

' :f; ﬁ?-;;:ord of rights was affected in the year 1870-71. The Applicants stated to
£:* phave inherited the suit land. It is further stated that suit land alongwith other
%tj‘gﬁ d lands was acquired under urgency clause of Land Acquisition Act: 1894 vide
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publication of Notification dated: 16-7-1953 by defendant

No.7, where-alter
physical posse

ssion of the suit land was taken over by defendant Nos.| gnd 2

for the consteuction of Grain godown for storage of Food Grain ot Hyderabad

and link road 10 such godown, but no Award could be passed hy the defendan

No.7. I is further averred that in or about (he vear 1981 on acquiring the
knowledge of acquisition of the suit land, as stated above,

Applicant Nu, |
made an application 1o the Commissioner,

Hyderabad Division, Hyderabad,
requesting therein for the payment of compensation of suit land, Such

application was forwarded by Commissioner, Hyderabad Division, Hyderabad

Vide an endorsement dated: 16-9-198] to defendant No.6 for

report, who had
forwarded the same 1o defendant No.7 on 5-

10-1981. It is lurther stated that
finding no fruitful result of his application dated 12-9-1981, Applicant No.|

made another application dated 28-3-1987 to defendant No. 2 for the redressal
of his grievances and defendant No.2 forwarded the same to defendant No.7
vide letter dated: 02-4-1987. It is further averred that vide a reference No:
HVC/1/1261 dated 27-8-1988, the defendant No.6 had referred the matter to
defendant No.7 1o proceed in the case by initiating de novo proceedings under
the provisions of the Land Acquisition Act, 1894 to meet the request of
Applicant No.1, where-upon, the defendant No.7 vide order dated 16-3-1989
had determined the ownership of the suit land and concluded that suit land
was owned by Imam Bux son of Bhai Khan and had directed defendant No.§
1o mutate the Suit land in record of rights in the name of said lmam Bux and
others and accordingly Khatta was mutated, Thereafter, the matter regarding
preparation of Award payment of compensation of the suit land was pending
with defendants Nos.2 and 7, but to no effect, hence, Shabbir Ahmed Khan
the then attorney of the Applicants had made an application to the Chiel
Minister of Sindh, for the redressal of grievances of (he Applicants, Such
application was forwarded on 07.10.1990 1o the Senior Member, Board of
Revenue, Sindh at Hyderabad, The matter wes then taken up with the

endant No.5 hod referred the matter 1o defendant Nod vide letter No:
A5 dated 09-01-1992, in consequence of lewter No, PP-
ompensation/91/75 dated 16-1-1991 of defendant No.2. The defendant No.4
— ook up the matter in exercise of his Suo Moto powers under Section 164 of
the Land Revenue Act, 1967 and after hearing the parties and perusal of
record passed an order dated 14-6-1993 thereby setting-aside the order of




defendant No.7 dated; 16-5.1980. The veder dated: 14-6-1993 of defendant
Nod was assailed in appeal before defendant No.J who vide order dated 23-
HI-1904, was pleased 1o remand the ense 1o defendant Mo, 7 with the direction
to hear the ecessary: parties, particularly defendant Nos.1 and 2 and decide
the matter on merits affer proper investigation of the case and scruting of
revord of rights. Afker the remand of ease, as submitted above and before any
decision of defendant No.7, Applicant No, | had made another application to
defendant No.7 on 20-9-1995 supported with Foti Khatta and extracts of
Property Register Cards of City Survey Numbers 2200 and 2202 Ward "G,
Hydembad regarding the suit land, The defendant No.7 vide order dated
19.3.1998 disposed of the matier and application of Applicant No.l dated
20.9.1995 thereby concluding that the Applicants are surviving legal heirs of
lmam Bux son of Bhai Khan, and as such are owners of the suit land and
entitled for the compensation, The defendant Nos.! and 2 challenged the order
of defendant No.7 dated: 19-3-1998 in appeal before the defendant No.6
bearing appeal No.56 of 1998 which has been upheld vide order dated:
12.5.1999 of defendant No.6 thereby selting aside the order of defendant No.7
dated 19.3.1998 with the observation that the Respondents/Applicants can
seck redressal in civil Court, if they so desire. It is further stated that since the
Applicants are successors-in-interest of original owner of the suil land namely
Bhai Khan and they have not yet been paid the compensation of the suit land
despite their repeated approaches before the concemed authorities though they
are legally entitled. It is further submitted that vide order dated: 12-3-1999
passed by the defendant No.6 the Applicants were directed to seek remedy
from the Civil Court; hence, such state of afTairs necessitated the Applicants
to bring this suit. Lastly, the Applicants prayed for the following reliefs:-

a) Declaration to the effect that suit land was originally owned by
Bhai Khan son of Lashkari Khan the great grandfather of the
Plaintiffs and as such being successors in interest /title of Bhai
Khan the Applicants are true, lawful and bonafide awner of the suit
land by way of inheritance;

b) Declaration to the effect that being true and lawful owners of the
sult land, Plaintiffs are legally entitled o recover and defendants
are legally bound to pay the compensation of the suit land ar the
rate of Rs.200/- square feet Joimly and severally Plys |59

compulsory acquisition charges Plus 6% interest Jointly and
severally;
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¢) The defendants may be direeted to make payment of the
compensation amounis as detailed in the above paras;

R IN ALTERNATIVE

Defendants Nos.l and 2 be directed 10 vacate the premises of Food
Grain Godown, dismantle the building, take away the debris and
deliver vacant, acmal, physical possession of the suit land to the
Plaimtifls alongwith mesne profit for use and oceupation of the suit
land at the rate of R, 23/- per square feet as per law till the possession
of suit land is delivered 1o the Plaintiffs:

dl To grant permanent injunction thereby restraining the defendants
neither 1o deliver the possession of the suit land 1o anybody else
excepting the Applicants, nor to alienate, encumber the suit land,
nor create any sort of charge or linbility over it directly either
themselves or indirectly through their agents, employees, sub-
ordinates, attorneys, successors in office etc.;

) Costs of the suit be awarded to the Plaintiffs;

Ji - Any other, better and proper relief (s) may be granted as deemed fit
and proper under the circumstances of the case.

3. Respondents Nos.2 and 7 were served, who filed their respective written
statements before the trial Court wherein stated that Survey Nos.128 and 129 of Deh
Nareja Taluka Larifabad afier acquisition for construction of Food Grain Godowns
alongwith other land were re-measured by the routine work of Survey Department
under the orders of the then Deputy Collector Hala Sub-Division and 0.25 ghuntas
from the head "wahkaria™ alongwith survey numbers 326, 139, 135, 129, 128, 127
and 125 total ares 27-0 n@rc: after measurement were assigned new S.No.436 area
27-0 acres us Government Grain Godown under entry No.91 of Ghar Wadh form
dated 16.2.55, thus new entry was also incorporated in the record of rights in village
form VII-B of Deh Nareja on 16.5.1955 under entry No.4! as such SNos.128 and
129 are no more in existence since 16.5.1955 and there exists only $.No 436 area 27-
0 acres as Government Grain Godowns. It is further stated that the Applicants
admitted the ownership claim on the basis of entries No.432 dated 23.5.89, 487 10
493 dated 10.09.1989, the same are cancelled by Additional Deputy Commissioner-
I, Hyderabad vide order dated 12.5.1999. It is further stated that the Applicants
admitted the land to one Bhai KKhan sfo Lashkari Khan, which is not an atiested copy
of for what 0o is not in the name of Bhai Khan but in the name of Imam Bux s/'o
Bhai Khan vide column No.4 of the copy the lund is mentioned as Government land.
These documents exposed the faet that the Applicants are in fisct land grabbers in

order to defraud government's huge compensation amount. It is admitted that the
Applicants made application 1o the answering Defendant but since the land aequired

}L for grain godown was evicuee property the application was sent to the Assistant



Commissioner for checking the eorrectness of the ownership of 5.Nos.128 and 129
of Deh Nareja. The Detindant No.2 admitied the contents of Para No.7 of the plaint
to the extent that defendant No.7 had passed the order dated 16.05.1989 which was
voil, illegal withowt jurisdietion as the ownership of suit land was already
determined 1o be evacuee and defendant No.7 was not competent fo pass onler dated
16.05.1989, The mutation entries made in favour of the Applicants were suspended
by the Member Judicial Board of Revenue Sindh under order dated 23111994, the
entries claimed by the Applicants are finally wrilten off from the record by the order
of Additional Deputy Commissioner-1 dated 12th May 1999, The then Assistant
Commissioner probably supporied the claim of the Applicants a5 the order is pussed
in favour of dead person against the records and for a land which is acquired by the
Govemment about 35 years ago. It is further stated that the Land Acquisition
proceedings were already finalized and Food Department had to puy price of
evacuee acquired land 1o the Rehabilitation Department but after repeal of the
evacuce laws that too was not necessary as the control of enlire evacuee properties
stood transferred 1o the Government of Sindh who had already acquired the suit
property under the provisions of Land Acquisition Act and there is no question for
preparing the award, as ownership of the land was already finalized and the
Applicants got no concern with the Suit Land. It is further stated that the Applicants
are not entitled for the reliefs claimed. Lastly, the defendant No.2 prayed for
dismissal of the Suit. The defendants Nos.1, 3, 4, 5 and 6 adopted the same written
statement vide statement as Exh.32.

4. From the diw;gem pleadings of the parties, the following issues were framed
by the trial Court:-

1. Whether the suit is not maintainable wnder the law?

2. Whether the suit is barred by any law?

3. Whether this court has no jurisdiction to entertain this swit?

. Whether this suit is time barred?

5. Whether the Plaintifffs] have no cause of action to file this suit?

6. Whether the suit land was originally owned and possessed by one Bhai
Khan Sfo. Lashkari Khan, the great grandfather of the Plaintiffs?

7. Whether Plaimtiffs have any right title or interest in the suit land?

P
s SJWIM the Plaintiffs are entitled 1o recover and the defendants are
' J’qi:a?{}_r.bmmd ta pay the compensation of suit land as prayed?

) iﬁﬂ)aeﬁ the defendents Nos.! and 2 are liable o vacare and dismeantle
fid premises of Food Grain Godown and deliver the vacant physical
== possession of the same fo the Plaintiffs?
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10. Whether the Plaintifls are entitled 1o get the mesne profits front the
defendants for use and oc cupation of suit land?

1, Whether the Plaintiffs are entitled to relief as prayed for?
12 What showld the deeree be?

S, Ihe Applicants in support of their case examined PW-Feroz All Shal as

EXWITT. who produced documents as Exh.118 10 120, PW-Shoukat Ali was
examined as Exh126. wha produced documents as Exh.)27 ond Exh.128, PW
Clinelam Shabbir Sanjrant wus examined as Exh.141, who produced documents as
EXITA2, 143, 144, The Applicants also examined PW-Abdul Raheem Tapedar as
EXIL169, who produced Deh Form VIEB as Exh 170 & 171, PW-Glulam Neabi
(Junior Clerk) of DLC.O. ONice Hyderabad) as Exh.192, who produced documents
as Exh.193 and 194, PW-Muhammad Usman (Reader of Member Board of Revenue,
Hyderabad) was L".‘i:ll‘['li.l‘li.'d as Exh.206, who produced documents as Exh.207. The
Applicants examined Applicant No.6(b) Aijaz Ali as Exh211, who produced
documents as Exh212 1o 236. The Applicants have also examined PW-Ali
Muhammad Sahto as Exh,242, who produced documents as Exh.243, 244 & 245. On
the other hand, the Defendants examined Muhammad Rahim Shah (Tapedar Deh
Nurgja) as Exh.235, who produced documents as Exh.256. DW-Javed Sﬂmnmi
(Junior clerk of DCO office) was exumined as Exh.257, DW-Shoukat Hussain Shah
(Assistant to DDO (Revenue) Hyderabad) was examined a5 Exh.270, who produced
documents as Exh.271. DW-lmran Siddigui was examined who produced Gazeite
Notification dated 16-07-1953% as Exh.283. The Defendants have also :xnmi_r.u:d
Abdul Malik (District Food Controller, Hyderabad) as Exh.285, who produced
documents as Exh.286 10 289 respectively.

6. The tial Count afier hearing the leamed counsels for both the parties,

dismissed the Suil by observing that the Suit of the Applicants was not maintainable

and barred under the provisions of Land Acquisition Act. The Applicants challenged

the Judgment and Decree passed by the trial Count in Civil Appeal No.130 of 2007,

which was heard and dismissed by the Court of VII-Additional District Judge,
= Hyderabad, through impugned judgment on the same grounds.

7. 'The learned counsel for the Applicants has argued that learned Courts below
had not considered the evidence as well as documents produced by the Applicants.
A Hr.- further contended that the learned Counts below had not discussed the documents

- -}ﬂdmd and relicd upon by the Applicants. He further contended that the Orders
am_g:’ passed by the revenue authorities, some of them were in favour of the Applicants. It
is further contended that the leamed Courts below passed the Judgments and Decrees
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withont appreciating the evidence available on recond, Lastly, the leamed counsel for

the Applicants Prayed that the Revision Application may be allowed as prayeil.

¥ The leamed Additional A.G. has argied that the leamed Courts below have
passad the Judgments amd Decrecs afler periising the entire evidence. 1le further
contended that the Suit of the Applicants was not aintainable under the low. He
further argued that the Applicants are not entitled fior the reliefs claimed. He Turther
comended that the Plaintifs are latvd-grabbers and intend 1o usurp the valuable lund
belonging o the Government. Lastly, the leamed Additional A.G. has prayed for

dismiissal of Civil Revision Application,

9. I have considered the arguments advanced by the learned counsel for both the
parties and perused the material available on record.

10 The Applicants in their Suit sought the reliefs of " Declaration”, " Payment of
Campensation”, “Recovery of Possession” and “Permanent Injunction”. The
limitation 1o sue for “Declaration™ and “Permancni Injuncrion” has not been
specifically provided in the Limitation Act, 1908: therefore, the said Suit is governed
under Article 120, of the Limitation Act, 1908, which provides six years limitation 1o
be reckoned from the date when right to sue accrues. The relief for recovery of
“Possexsion”™ is govemed by Article 120 of the Limitation Act, 1908, which
provides twelve years limitation to be reckoned from the date of dispossession or
discontinuance of possession. The main reliel claimed by the Applicants “Against
Government for compensation for land acquired for public purposes™ is governed
by Anicle 17 of the Limitation Act, 1908, which is reproduced as under:- ¢

Articls Dl piins of Suit Perlod of Limdintion Thirve Tram which eeloi bergim b rwm
Apmns Govenuinicnl o Thse sty of deterniimny the st of the
17 compivation fin Led | Ose yoar SO penaka,
scquied b pulilic
[Matparses

Bare reading of the Article 17, of the Act, 1908 shows that the limitation 1o
sue against the government for compensation of land acquired for public purpose is
one year, which begins to run from the due of determining the amount of the
compensation. In this matter, the compensation was not determined by the Collector
before or afier issuunce of the impugned Notilicution dated: 16-07-1953., Though the
Government of Sindh sppointed Deputy Collector, Hala 1o perform function of a
Collector for all proceedings to be taken in respect of the Suit Land under the Land
Acquisition Act, 1894 but nothing was produced on record o show thar the said
proceedings were initiated by the said Deputy Collector. The notices were neither

_issued to the Applicanisitheir predecessors-in-interest through reistered post, nor
the notice published in any newspaper. The Defendams had failed to comply
the mandatory provisions of Sections 35,5A,6, & 9, of the Land Acquisition




Act, 1894 In these circumstances, the Suit of the Applicants instituted on
(1.09.1999 afier passing of the Jast Order duted 12.05.1999 by the Additional

Deputy Commissioner-1, Hyderabad, was within time.

I It has come on recotd that as soon as the Applicanis came o Know about
issunnce of the impugred Notilication, they approached the Defendants for grant ol

compensation. The Defendant No.2 has admitted in Puragraph No.6 of the wrilten

statenient as under:-

“6. That the contents of Pare No.6 wre aidmidted to the extent that Appl icantfs] rad

made application to the answering Defendants but .i‘.!'-m:d!' the Tuid fwosf .':r.'u:':.u-!f::
for grain padowns was evacuce properly the application was sent Itri fi:;;i.i‘ﬂjr; i
Commissioner for checking the correctinesy of the pwnersiip of S.vo.L2d w

of Delt Nareja™

The suthorized person of the Defendant No.2 namely Abdul Malik during his

eross-examination has admitted as under:-

if F / Hsledd in newspoper
o Kerow { Department hind got the notice publishee
uddaticf it B ¢ wo motice was isswed o Imam

befare acquiring the Swit Land. It is correcy the : ;
E:{.r Sfwn rﬂhnf bﬁbun or Iris LRs. for acquiring the Suit Learedd, Vn!mrm{:ge sy
that it was un Evacnee Properly; therefore, no need to issue notice to Applicanis. I

do not know whether the L&, of Imam Buux Sfo. Bliai Kian have [iled abjections

before Food Department eluiming themsetves to be owner of the Suit Land”.

The autharized person of the Defendant No.2 further admilled as under:-

“f do not kuow if the fand of the private parly Is fo be acquired under L
Avquisition Act and not Government properi). I do not know if the gward lrod

been pussed for the Suit Land or not......"

12, The Defendants Nos2 & 7 had taken plea in their respective written
statements filed en 25-01-2000 and 02-03-2000 respectively that “the Suit Land was
evacuee property” but the Defendants have friled to produce the entries in the record
of the Settlement Commissioner/Rehabilitation Authority. The authorized person of
the Defendant No.2 has produced a letter dated: 09-04-2001 as Exh.288 issued by
the Additional Deputy Commissioner Hyderabad to the Deputy Director Food
Hyderabad during pendency of the Suit much afier filing of the written statements,
which was relied vpon by the Appellate Cowrt while maintaining the dismissal
Judgment of the trial Court. The said letter dated: 09-04-2001 was bevond the
pleadings of the parties and rclisnce of the leamed Appellate Court on such

document was inapt. The Respondents have not produced a single ditle

ssistant Commissioner Larifabad on  Beference No.HVC-1/1261 dated

; M j;'ﬁ 1988 wherehy determined the ownership of the predecessor-in-interest Imam
é: ..._‘%1 over the Suit Land, The Assistant Commissioner dirccted the Mukhtiarkar
|.I i |.I.|:'|




Latifabad 1o mutate the Suit Land in the record of rights in the name of i Thux

lenmmed Courts helow

ol PP R sy W
S/o Bhai Khan as per provisions of Land Revenue Act. Ihe
U-U}—IU*}H

ell-reasoned Order dated |

had also not considered the detailed and w
Officer Latifabad,

passed by the Assistant Commissioner & Land Acquisition

Suit Lamd was owned by Imam Bux

Hyderabad, whereby it was observed that the
Sle Bhai Khan and his legal heirs (Applicants) were found to be entitled lor

the land plus 13 % campulsary acquisition

compensation of the land as per cost of
charges with 6% interest thereon.

wial Court that the dispute with regard to the

15. It was also observed by the
wder the Provisions ol

ied by the Referee Courl ut
sdiction 10 adjudicale upon
guired by the (overnment

compensation was 1o be detemiii
the malicr.

Land Acguisition Act as such it had no juri
@ view that the Suit Land wils d4¢
¢4, 6and 17, of the Land Ac
Court, The ohservation made
g and 30 of the

The trial Court was of th
quisition Act;

by virtue of notification under Section
was to be decided by the Referec

therefore, the matter
misinterpretation of Seclions |

by the wial Court was based upon the
Land Acquisition Act, 1894, which are reproduced

“18, Refercnce fo Cotiet-{1) Ay persal fferesied wito fas Hol accepted Hhe
Nt the_niter be

award may, by written application o the Colfector, require th
referred by thie Coffector for te dererminaiion af the Courd, whether fefs orhjeotion
Be fo the easiremeil 4 the dizpeel,_he sl o e conipensation e parsons

fie comrensalion amaid the

1o whom it Ix papahle, of the appartiomienl of

persons fnteresie il,
{2) The applicaiion shall sfare the grounds o which objection to e awirrel I§
taken: Pravided that every such applivation shalfl be miceelit~

as follows:-

represented before the Colleetor at fhe

fu) if the persoi making it wis presenl or
the date of the Collector's

sime when he made lis award, within six weeks from
W

(b} in other cases, within six weeks of the receipt of the natice from the Collector
wirder section 12, sub-section (2) or within st months from the date of the
Collector's wward, whichever period shall first expire”

“30, Dispute as to nppoertionment. When the wmount of compensation lay been
setdled under secifon 13, if any dispute arises os to the apportionment of “the same
or any part thereof, or a3 to the persons 1 whom the same or any part thereaf is
payable, the Collector muy refer such dispute to the decision of the court”

(The underlinnyg is supplied for empliasis)

14.  Bare reading of the aforesaid provision of law clearly shows that “the person

who has not accepted the award may, by wrinen application to the Collector, require

that the matter be referred by the Collector for the determination of the Court™. In




10

) of the Act. 1804 10 be “Principal Civil Court of original jurisdiction -

Similarly, Section 30, says that in case of dispute with regard to the apportionmert

. . the
of the compensation mmount or any part thereol, or as (o the persons to whom

: [ i ision of the
same or any part thereof, the Collector may refer such dispute to the decision
issioner-1, Hyderabad vide order

the Civil Court.

Court. However, the Additional Deputy Comm

dated: 12-05-1999 direeted the Applicants 1o seck remedy before -
s 1o approach the Civil Court of original

ravincial

Thus, the Applicants were within their rigl
)

jurisdiction, Tn the case of Abbasia Coope
Van gl _grrother v

Muhammad Ghaus and $ others (PLD 1997 Supreme Coiirt 03),

by the Honourable Supreme Court of Pakistan as under:-

it has been held

I
wit is also well-settled law that where the j::;‘irrﬂ}i‘iﬂ;c t:..; ;I "‘l: ﬂ:f {;;:r”:r ::
: R er ori
examine the validity of an action m'::":’m of ausier of Jurisdiction of the

special rribunal is challenged on the g .
C’t‘:ﬂ Court, it must be shown () that dhe puchory o T;:f i:: ol o
validly constituted wnder the Act; (b) that the order P:"“ at the order
taken by the authority or tribunal was sor mala fide; (c) o aner (e
passed or action taken was such which could be Tsmi & 'f; ":r‘: vibsisal

usive jurisdiction on the authoriy '
law which conferred excl J ke aotiow, the principles of

i or fakii
and (d) that in passing the order n”.rr D i ey

MWMM
gorollary, it follows that_where the antharity or the tribunal _acts in
vlolution of the provisions of the statutes which conferred Jurisdiction on il

fion_or ar lack o fetinn or mala fide or
passed in vinlation of the principles g{:ﬂfﬂﬂ{ Justice, sucl an order couli
HEE i spite o, avfsion in the stolile

(s [

harring the jurisdiction af Clvll Court".

15, In view of the dictum laid down by the Honourable Supreme Court of
Pakistan, the action of the authority which is in violation of the provisions of the
statute which conferred jurisdiction on it or the action or order is in excess or lack of
jurisdiction or malafide or passed in violation of the principles of natural justice,

such on orderfaction could be challenged before the Civil Court in spite of a
provision in the statute barring the jurisdiction of Civil Court, In the Case of

and Works and others v,

wedd Michan i 1 20 it has been held by the

Apex Court that “&r will be seen that after fill-fledged proceedings in the suit before

oy, the Court of Senfor Civil Judge Gambat, It was extablished from the record that the

v
i
l

e
.{gm land owned by respondents Nos.1 and 2 was wilized by the appellants for
A

‘fam.rrucﬂan of additional carriageway of national highway afier issuing
: ifications under sections 4 and 6 of the Land Acquisition Act 1894, which comiain
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ile of theilr
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e D,

£ the scheme of the Act
J for settlement of the dispuie,

dure prescribed by the

compensation. Bul if
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making a reference in Section 30 being optional to the Collector himsell, such a

person need not make any such application ot all under Section 30 and straightway

file & suit in the Civil Court in its ordinary civil jurisdiction. There is no cavil with

the proposition of law that the Collector is not authorized to decide finaily the

conflicting rights of the persons interested in the amount of compensation: he is
primarily concerned with the acquisition of the land. In determining the amount of
compensation which may be offered, he has, it is true, to apportion the amount ol
compensation berween the persons known or believed 1o be interested in the land, of
whom, or of whose claims, he has information, whether or not they have appeared
before him. But the scheme of upportionment by the Collector does not linally
determine the rghts of the persons interested in the amount of compensation: the

award is only conelusive belween the Collector and the persons interested and not

i, : ;
: amongst the persons interested, The Colleetor has no power to lnally adjudicate
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the award .lﬂ be entitled therero discharges the State/Province of its liability 10 pay
Emf'm“”"““ (subjget to any modification by the Court), lenving it open 10 the
claimant to compensation 10 agitate his right in a reference undes Section 10, of the
At 1894 or by o separate suit. Reference may be made to the Case of Dr. GH

Grani v. The State of Rik CAIR 1966 8C 237),

17 In such circumstances, the Suit of the Applicants was maintainable under

Section 9, of the Code of Civil Procedure, 1908 and the Civil (tial) Court bad
pthing was brought on record to show

pressly or impliediy barred under the

other law for the time being in

ultimate junsdiction w entertain the same, N
that the Suit of the Applicants was cither ex

provisions of Land Acquisition Act, 1894 or any
passed by the lenrned Courts below are nol

torce. Thus, the Judpmems and Decvees
iliegalities

sustainable under the law, suffering from material irregularitics and

enumerated here-in-above.

IS.  Thoush the Defendants scquired the Suit Land for public purpose and took
Suit Land but pothing has been brought to prove that the

over the possession of the
Land was utilized for public purpose for which

construction was raised and the Suit

it was acquired.

19, With regard to the jurisdiction vested under Section 115 C.P.C, the Court has
10 satisfy and reassure that the order is within its jurisdiction; the case is not one in
which the Court ought to exercise jurisdiction and, in abstaining from exercising
jurisdiction, the Court has not acted illegally or in breach of some provision of law
or with material irregularity or by committing some &rror of procedure in the-course
of the trial which affected the ultimate decision. The scope of revisional jurisdiction
is restricted 10 the extent of misreading or non-reading of evidence, jurisdictional
error or an illegality of the nature in the judgment which may have material effect on
the result of the case or if the conclusion drawn therein is perverse or conflicting to
the law. Furthermore, this Court has very limited jurisdiction 10 interfere in the
concurrent conclusions arrived at by the courts below while exercising power under

Section 115, C.P.C. In the case of "Noor Muhammad and others v. Mst. Azmal-¢-

BibI" (2012 SCMR 1373), the Hon'ble Supreme Court of Pakistan has observed as

under;
"6, There is no cavil to the proposition that the jurisdiction of High Court

under section 115, C.P.C. is narrower and that the concurrent findings of

facts cannot be disturbed in revisional jurisdiction unless courts below while
recording findings of facts had cither misread the evidence or have ignored

any material piece of evidence or those mre perverse and reflect some
risdictional error."
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Civil Revision Application under

i'!lI'l 5 P 2 o
on 113, of the Code of Civil Procedure, 1908 filed by the Applicants is hereby

allowed in the following manner:-

(i)

(i)

(iii)

(iv)

z':'re Judgment dated 31-03-2010 followed by decree dated
26.04.2010 passed by Court of learned VII-Additional District
Judge, Hyderabad, in Civil Appeal No.130 of 2007 and the
Judgment dated 28.02.2007 followed by decree dated 14-03-2007
passed by the Court of learned II-Senior Civil Judge, Hyderabad in
F.C. Suit No.356 of 1999 (Re: Ghulam Rasool & Others v. Province
of Sindh & others) are hereby set-aside;

The Suit of Applicants bearing F.C. Suit No.356 of 1999 (Re:
Ghulam Rasool & Others v. Province of Sindl & others) is hereby
decreed to the extent of compensation for acquisition of the Suit
Land prayed in prayer clause (B), of the plaint with 10% markup
per annum with effect from the date of institution of the Suit ie.
01.09.1999 to be paid to the Applicants;

Alternatively if the Suit Land is not in use of the Food Department
or it is abandoned, the possession of the Suit Land shall be restored
tosthe Applicants/legal heirs of late Bhai Khan son of Lashkari

Khun, the great grandfather of the Applicants;

o o»
The parties are left to bear their own costs. / / /

. E';’.H_-'H-_l:;_' a. Bi/l- BM‘AHUBDIN Pmmim ’
34 JUDGE, 27.5.2022%



