Judgment Sheet .

IN THE HIGH COURT OF SINDH CIRCUIT COURT LI"!’DERAEAD

R.A No.105 of 2003 |

Choudhry Ghulam Rasool Vs. Mistri Ghulam Rnsuni]l

Applicant: Through Mr. Abdul Jabbar Khaskheli.
advocate. |
Respondent. Through Mr. Arbab Ali Hakrc.aduucate
Mr. Ghulam Abbas Sangi Msmtant AG.
Sindh. !
s I
Date of hearing: 25.09.2017. !
Date of decision: 13.1D.2017. !
JUDGMENT ’

ARSHAD HUSSAIN KHAN, J: - The applicant through his legal heirs filed
instant Revision challenging the Judgment & Decree dated 13 03.2000 and
14.03.2000 respectively passed by the learned V" mdmunal District Judge,
Hyderabad in Civil Appeal No.10 of 1997, who reversed the ﬁndmga and set
aside the Judgment & Decree dated 28.11. 1896 and 23.12. 1996 respectively
passed by the Senior Civil Judge, Tando Allahyar, wheraby sult bearing S.C
Suit No.17 / 1889, filed by the respondent was dismissed. ;

2. Brief facls leading to the filing of the present revision .Ippplicaticrn are
thal the respondent / plaintif filed second class suit No.17/1988 for specific
performance of contract against the applicant / defendant. It 1&1 stated that in
the suil that in the year 1968, the respondent / plaintiff :Purchaied an
agricultural land measuring S.No.57/1 measuring 04-00 acres sltuatefi at Deh
Thebki Taluka Tando Allahyar, hereinafter referred to as the $u:t land’ from
the applicant { défendant for total consideralion of F{s,iﬁﬂn.ﬂ{_}. (Twenty six
hundred) at the rate of Rs.650.00. per acre through an oral Eagreemem in
presence of respeclable persons; oul of the total amount, the:I respondent |
plaintiff paid Rs.2400.00. (Twenty four hundred) to the applicant / defendant
while the balance amount of Rs.200.00. was agreed to be paid at the time of
execulion of sale deed before Sub-Registrar, However, the pme}ession of suit
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Jand was handed over 1o the respondent/plaintiff on the same day. It is further
stated that in order to cultivate the suit land, the respondent / pi;fintifi incurred
Rs.50.000,00 on its development, The respondent / plaintiff had been
approaching the applicant for part performance of contract buf_.'l it was being
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applicant / defendant refused for execution of sale deed.

The applicantdefendant in his wrillen statement denicd ary lransaction

with the respondent / plaintiff,

After trial. the learmed trial Court dismissed the sul of the respondent /
plaintiff, which was decreed in appeal, hence ihe applicant | defendant

approached befare this Court against contheting findings of Ihf:‘l.‘ Courls below

3. Learned counsel for the applicant contended that ther]g i5 no question
of pedormance of the contract when no any agreement was entered into
between the parties; that the respondent has failed lo prove hils suit before the
trial Court neither he has produced any material tlm:umlbnt which may
substantiate his version nor any trustworthy testimeony 1S hréughi on record
and that the oral agreement does not carry weight in the e'yes of law. He
contended that the learned appeliate Court has erred in decre%:ir.g the suit as
the appellate Court failed to consider and appreciate the evider‘lpe ayailable on

1
record: more particularly, the context when respondent himself has stated n

his plaint that there were outstanding installmenis aver the s:.;jt land, hence,
the judgment of appeliate Court is not sustainable under the taw He further
contended thal the malafide on the part of ihe rospondent is apparent from tne
umstances of the case. In support of his contention, he has ::Flied upon the

case of ‘Malik TANVEER ALl and another v. Sardar ALI JMAM} and 2 others’
reported in 2010 YLR 1796 and prayed for dismissal of the suit. !:

circ

4, On the other hand, leamned counsel for the respondent has contended

that the respondent had proved his version through the trush-.rs::ril.hy tastimony

of respectable persons of the locality and the appeliate Cnu?l.l has rightly
decreed the suit of the respondent considering all the aspe:tslli of the case
including the documents produced by the parties, therefore, {he impugned
judgment of learned appellate Court does not suffer fram any illegal?.lity as there
sons for believing the same and it dne&: not call for

are valid and cogenl rea
Court. In support of his contentions, he has refied upon

any interference of this

5 I
‘ﬂ_” ha cases of MUHAMMAD ISHAQUE v. AZ|ZUDDIN and others’| [2004 MLD

} l

Zl351), ‘ABDULLAH and 11 others . MUHAMMAD HAROON and 8 others’
|
[2010 CLC 14], 'gIRAJ DIN and others v. Mst. KHURSHID BEGUM and

others’ [2007 SCMR 1792], ‘Mrs. SH ERBANO v. KAMIL MUI%METAD KHAN'

[PLD 2012 Sindh 293], ‘Mst. KULSOCM and 6 others v. Mrs. MAﬁIUM and 6
[RA Na.'lir of 2003
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¥y @ prvilege, The provisions of Secion 715

becn dinded - )
: inlo two parts; First ped enumerates ‘fie sondiors, o2
e Court can sffrares = o
: inerfare and the second pan specty the tyos of
are susceplible to revigion, In numercus judgments, the 2 -
= .J.ld-l-_ril - :‘ld = ....
pleased fo hold that the jurisdictions under section 115, S.RC., ar
discrelionany in n i i
4 \ it
-I ry ture, bul it does not imply that it is Not a ngt 20d criy
prvilege, therefore, the Court may nol arbitranly refuse o sxertse S
discretionary powers, rather, fo acl accarding fo law and the princoes
enuncialed by the superior Courts. The legislatures in their wssm havs

couched section 115, C.P.C., in the following language:-

»g 115, Revision:-{1) The High Court may call for the record ST -

which has been cecided by any Court subsrdinate 1o such High Court an
which no appeal lies thereto, and if such sutordinale Court appears .

5

i

i_Jh.

(a) lo have exercised a jurisdiction not vested in it by law, or
(b) lo have failed to exercise a jurisdiction so vested, of

(c}) to have acled in the exercise of ils jurisdiction ilegally or with matesisl
irregularity,” ,

(he High Court may make such order in the case as it thinks fit.

[Provided Ihat, where a person makes an application under Is,ubusectim he
shall, in support of such application, furnish copies of the pleading, gacuments
and order of the subordinate Court. and the High Court shall, _ercept for
reasons lo be recorded, dispose of such application without cafling for the

record of the subordinate Court.]

f the above section, it s ma |Ifesi that on

* From the bare reading 0
h Court exercises its | supervisory

|
[RA No:104 of 2003]
o |
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)

jurisdicti wlisfly i ;
jh hrcl.lon lo salisly itsell as to wheiher the juriediclion by the courts below

as bee i |
. le n exercised properly and whether the proceedings pf the subordinate
our ; ‘ ;
urt do suffer or nol from any illegalily or wregularity. Relerence may be

placed in the case of Muhammad Sadig v. Mst. Bashirmn aned 9 others (PLD
2000 5C 520). e i=
|

8. Precisely, the case of the applicant/defendanl is that ':Ilhc suit land is the
property of 1he applicant and he never agreed lo scll his prui;u;l'-; {(suit land} 1In
the respandent/plaintiff nor any sale consideralion was received on account of
any sale transaction as alleged in the suit. All allegation lmj_rem'ﬂ in the plaint
false and hence denied. [tis also the claim

1
into, whethar cral and ot
espect

against the applicantdefendant are

of the applicant that since no transaction was enlered

in writing, between the applicant/defendant and respondent/plaintiff in r
alleged investment of

of suit land, therefore, the guestion of possession and
I
arice. The applicant also

o 'such agreement
and

the respondent/plaintiff over the suil land does not

compromise being false and fabricated as n
between ihe applicanvdefendant

by the respendent/ plaintiff as a counter
by the appiicanﬂdefenda{nt against the
f1985. F urih;er the judgment
the evidence available on

and the suit filed by the respundenﬂplainliﬁ was rigjmly dismissed.
i
ing the firding cf the

lower appellate court while reversi
vidence avajlable on record
\

disputed the
was ever entered into

respondent/plaintiff. The suit filed
blast to the earlier suit filed
respondent/plaintif and others being suit No.27 o

passed by the lcarned trial court was based on

record

However, the learned
trial court have misread and mis-appreciated the ¢
hence has commitied material irregularity. \

he record learned trial court on the pleading of the

9. Erom the perusal of {
parties framed following issues: ".

rchased the suit land from the
ration of Rs.2600/-

n the year 19687 '|

efendant has handed over the physi(lta1 possession
after receiving the amount of Rs.2400/-
formance of the m:mtradlt'?

1 wWhether the plaintiff has pu
defendant through oral agreement on conside

in presence of witnesses i

2. whether the d
of syit land fo the plaintiff
in the year 1968, in part pe

the plaintiff has investe
de it fit for cultivation? '.

jed in between the
8.19707

3. Whether d Rs.50,000/- uven'ldevelc:pment
of suit land and ma

as execu

utual compromisé W
s of the locality oh 31
I .

respectable person
avoided lo execute ll";_a sale deed

4. Whether m
parties through

5. Whether the defendant has
from 1969 to 1983 on one pretext 1o other? |I
legally bound 0 execule 1’*;"3 sale deed

6. Whether the defendant is Xec
in respect of the suit land in favour n_f the plaintif(?

1
W
i

|

\ - |
b [RA No 05 of 200
|
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7 Whether

the suit i not maintainat e Untder thsi_ lawe?

8. Whether the suil is time barred? :
9. Whether |} ' I
2 suil i o e o
has beon paigy under valued and insys cant court fee stamp
10,

Wha should the decree ba? |

From the perusal of the record it reveals that msfmnm:nt!plnintiir in

Se examined himself as [Exn.50], produced
documents iz Faislaimutual agreement daled 31.08.1970 [Exh.51], Bil
[Exh.52] Zakat receipt [Exh.53] and examined witnesses 'nameiy* (i) Syed
Mushlague Mehmaood [Exh.54] (zamidar of the neighbcnrinli; lands, and the
91), (i} Tayyab [Exh.55]l- (zamidar of the
lands and wilness of oral agreement), (i) Amijad Al {Exh.56]
(zamidar of the neighboring lands and altesting witness of Fal

[Exh.61] (shop keeper of the area ang altesting witness of Faisla) and (iv) Al

Ahmed [Exh.71) (Tapedar of Deh Thebki). Whereas the a
support of his

attesting wilness of Faisla Exh.
neighboring

Falsia) (i) Beerddin

ppliﬂlantﬁﬂefend ant in
stance in the case exzmined Abdul Rauf [Ex'_hJBE]'

son of the
defends_mt, produced land revenue receipts [Exh. 100 to

Exh.113], true copy of
Record of Rights [Exh.114] and also examined witnesses namely (i) Akbar

[Exh.115] cultivator and Khair Muhammad |Exh.116] Tapedar Deh Dasoori.

Il would be advantageous o reproduce the relevant

excerpts of the
Cross examination of the applicant, respondents and

their witnesses as under:

]

° The oral agreement was executed in
Hussain, Noor shah Irshad shah. | had not
paid by me. Oral agreement took in village Moor Shah *

1968 was witnessed by Tayab
obtained receipt of eamest moncy

‘It is incorrecl to suggest thal no such agreement of sale was arnved
between me and the defendant. It is also incorrect that | have not paid Rs.
2400/- as earnest money to the defendant afler taking the possession of the
suit land. | had cultivated the suit land for the first time afler five years. | have
paid the land revenue in 1974 and thereafier every year ill this day.”

“it Is incorrect 1o suggest that | am not in possassion of the sull land nor |
have paid the land revenue lo the government. It is incorrect that Ex: 52 and
33 have been managed by me wilh the connivance of the Tapedar, |
developed the land through bulldozer which | got got from the government
workshop Tando Jam.| had paid the bulldozer charges to government.
Fanchayat was called by both of us in respect of dispule regarding the suit

land, The defendant has refused lo execute the sale deed of the Esuil fand
therefore the panchayal was called.”

“it is incorrect lo say that the panchayat was not called in respect of éuit land.
It is incorrect that we have forged Ex: 51. It is correct to say that the
panchayat was called only one in respect of the dispute over the tubeiwell

|
“it Is Incorrect to suggest that the defendant filed suit against me as | had try
lo interfere inla pessession of the suit land. It is incerrect lo suggest that suit
against me filed by defendant was dismissed in defaull and not in my! favour,



4] i

T |
vmedﬂr?ﬁn;uh:? got about 76, 77 aeres agricullural land of his own, The
itoiedied " fand is about 4000/- to 5000/ per acre st present o is
to suggest that the defendant is in possession of the suil land,
‘it is incorrect that have nol spend mong |
¥ over developmen) of land threugh

bulldozer. It is incormect th it i ' i
: al present suilt is the counlar Blast of the e: [
Wi i S 1 : thc earlier suit

Evidence of Syed Mushtague Mehmood [Exh. 54] !

When this faisla came to me | came to know about the dispule of the partics
for the first time, | do netl know as to in respect of which survey number of
present suit but | know the area. | have been civil lawyer praclicing at
Hydgrabad, | acted in the faisia as a Neak Mard with the consent of both the
parties. About 4, 5 years back | visited dispuled land. It is cortect 1o say that |
have not written the survey number in respect of which Ex 51 was wrillen. Mo
transaction tock place in my presence.” i

‘it is incorrect that | am giving the evidence falscly to please th# plaintiff
“It is incorrect to say that defendant and not the plaintiff is in possession of

the suit land.”

Wilness of the Plaintiff namely Tayyab [Exh.55] |

|
"The transaclion of the sale took place in village syed Irshad Hussain Shah at
a distance of two blocks from my vilage. At that time Dhani Bux, lrshad
Hussain Shah and Noor Hussain Shah were also present. The transaction
was orally. The receipt of payment was not demanded by the plaintifi. The
defendant agreed with the plainliff that he will execute the sale dead afler

monlhs. The oral agreement was in respect of S. No. 57/1. The plamtif also
owns 8 acres adjacent to S.No.57/1" |

"it is a fact thal enminal police case filed by the defendant is pénding before
this courl against my above name nephews. Even after the 'said criminal
litigation | am on good ferms with defendant.” |

*it is incorrect to suggest that suit land is in possession of the defendant and
has never in possession of the plaintiff. It is incorrect lo suggést that | am
deposing falsely due to lhe enmity with the defendant. It is cofrect that no
agreement of look place between the parties or that no amount of Rs. 2400/~
was paid by the plainliff lo the delendant earnest maoney.” I

Witness of the Plaintiff namely Amjad Ali_[Exh.56] :

]
* | do not know as lo in respect of which S.No. the parties are litigating.”

0

“ | do not know as in respect of which S, No, of the land the faisra': was made
by Mushtaque Shah. Il is incorrect to suggesl that no faisla in respect of suit

]

land made by Mushtaque Shah.” :

L] \
“it is incorrect to say that there is dispute between me and the defnind ant aver
waler course. About 2 years back, | have laslly seen the disputed land. Itis
correct thal no money transaction took place during the faisla bcelfmean the

parties to the suil.”

“It is incorrect to suggest that due to my sirained relations with the :defendant
| am deposing falsely.” '.

tness of the Plaintiffl namely Beerddin [Exl.61]

!
N
]
i

e “| am shopkeeper at Tando Allayar Town, | know the parties since last aboul
10, 15 and 20 years." |II
) 1



T |
i

|

"the Ex: 51 was wrillen in respec! of agricullural land bearing block Mo, 53/1
of deh Thebki. The faisla was wrilten to the effect that su:! land was sold by
the defendant lo the plaintiff for Rs.2600/- out of which 2400/- rupees were
paid in the faisla and 200 rupees were to be paid by the plaintiff to the
defendant at the time of registration of sale deed. /

“it is incorrect thatl no such laisla look place at the clag of syed Mushtaqua

Shah." '.

!
*| do not know aboul any faisla except the present faisla nor | altended any
other faisla made by syed Mushlague Shah. Itis incorrect that the suit land i
in physical possession with the defendant. [t is incorrect that plainliff has no

concern with the suit land.” |
|

Ali Ahmed Tapedar of Taluka Tapo Dasori [Exh: 71] !

I
“Since six years | am posled at Tapadar Dasocori since lh'f:n | have been

seeing plaintiff in possession” :

“it is incorrect to suggest that defendant is in possession. It is also incorrect
that | am deposing falsely.”

vidence of Applicant/defendant [Exh.99] .

“We are two brothers, It is correct that | was punished for imprisonment for 03
years by this Court and | am on bail to this case. One Ghulam Nabi was
complainant in that case. it is correct that said complainant Ghulam Mabi is
brother of plaintiff. 1 is incorrect thal the fight look place in belween
complainant and as for taking over the possession of (he suit|property. The
plaintiff is known to me. He is residing about one and half mile away from cur
village. It is correct that S.No.57 situated in deh Thebki is on the khata of my
father. Deceased Choudhry Mushtagque Ahmed advocate was known (o me. |
do not know that deceased Mushlaque Ahmed was an advocate. | do not
know one Pir Din Arain. Amjad Ali Qaimkhani is our neighboring zamindar. Il
is incarrect that my father deceased Choudhry Ghulam Rascel had sold out
the S.Mo.57 siluated in deh Thebki to plainliff in the year 1968 through oral
agreemenl in the consideration amount of Rs.2600/- at the rate of Rs.630/-
per acre. It is incorrect that my father deceased Ghulam Rasool had received
an amount of Rs,2400/- at the time of oral agreement. It is incorrect that the
possession of land viz, S.No.57 was handed over to plaintiff by my father at
the time of oral agreement, It is incorrect that | was aged aboul 05 years al
the time of oral agreement. It is incorrect that plaintiff had made the suit
property fit for cultivaling purpose as it was un-cultivated. It is intorrect that
plaintiff had invesied an amount of Rs.40,000/- to make the suit'property fit
for cultivation purpose. It is incorrect that it was decided that the remaining
amount of Rs.200/- was to be paid at the time of registration of suit property.
It is incorrect that Ex.51 was reduced in writing in between piainliff and my
father deceased Choudhry Ghulam Rascol. My father deceased| Choudhry
Ghulam Rasool used lo sign in English so also in Urdu, | see Ex.31 and say
that it does not,bear the signature of my deceased falher Choudhry Ghulam
Rasool. | do not know thal Syed Mushtagque Ahmed was scribe of Ex.51 It is
incorrect thal after taking over the possession for the suit property plaintiff
had cultivated the crops up to 1985 and paid the land revenue and Zakat lo
the government. It is incorrect that plaintiff had appeared lo my father so
many times for registration of the suit properly but my father asked him that
the suil property at under lhe loan of the bank and afler clearance of the
same he would get the register it to plaintiff. It is correct that we had taken the
loan an entire land in the khata of my deceased father. It is incorrect {hat after
refusal by my falher for registration of the suit property, plaintiff had filed this
suil. | do not know Mardan Ali Siddiqui and Muhammad Afzal. It is incorrecl

{hat said persons are known to me. .
]



Witness of the applicandolendant namaly Ak [Fx,115]

I do not know anyining abiout this casg,*

Khair Muhammad Tapedar Deh Dasoori [E=h. 116]

I have brought the record fram the year 1972, | hava not blousht the recard
of receipts of land revenue for the year 1984-B5, 11 is corree] thal any petsen
can pay the land revenue in the name of khatedar bul it cannet be proved
from the land revenue receipts thal who is in possession of the suit progaeely.”

]

[Emphasis supplied)

1. Learned trial court on the basis of the above evidence decided the
; " J

issues No. 1 lo 7 in favour of the applicant/defendant and dismizsed the suit af
the respondent/plaintiff. Relevant portion of the said judgment, for the sake of

ready reference is reproduced as under:

*From the of Ex.51 it appears that there are no such condition af
terms written in the said agreement as deposed by said Mushlague Al
Shah. From the evidence preduced by the plainliff | am of humble view
that plaintiff has miserably failed to prove these issues. On the contrary
the defendan! has deposed that his father never entered into any
transaction with the plaintiff he further deposed that he is iln possession
of the suit land. He also deposed lhat no any cﬂmpmmisél was held in
between plaintiff and my father Chaudry Ghulam Rascol for the suit
property. He has produced land revenue receipls and zakat and Usher
receipts at Ex.100 to 113. The defendant has also examined tapedar
khair Muhammad who has deposed that according to I;heir record
Ghulam Rasool s/o Nawabuddin (defendant) is in ;. cultivating
possession of the suit land, He has confirmed that Ex. 100 {o 113 have
been issued from their office. The wilnesses produced by :Ithe plaintiff
have not fully supported the version of the plaintiff. Since Lh;;z burden to
prove these issues was upon the plaintiff but the plaintiff h;ls failed to

discharge them salisfactorily.” '

12. The learned lower appellate court however, on the same set of
evidence reversed the finding of the learned lrial court. Relevan( partion of the

judgment for the sake of ready reference is reproduced as under,
' |

“18. Alfter going through the evidence of the parties, | have

4 reached to the conclusion that as per Ex.51 res|:n:nnu:!errhl’:;lﬂf{it:1 Chaudry
Y Ghulam Rasool had sold S.No.57/1 of Deh Thebki area about|04 acres

to the appellant/plaintiff vide oral agreement executed in the faar 1968
[RA Nd;ill.'a al 2003)

|/ ‘ '.
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and possession of which was handed over 1o the

ispp ellant/plaintiff
Ex.51

is wrilten by syed Mushtaq Mehmood Shah and he had
corroborated and supported the execution of Ex 51

. Hm aevidence is
futher supporled Beerdin and Amjad Al

ﬂaimkha',ni and all are
allesting wilness of Ex.51 which proves the oral ugrﬂei’nent of

the suit
land b

ctween the parties, Apart from it, judicial Notice 'pf the signature
of Chaudry Ghulam Rassol on Ex.51 is taken. Si{.';natum of Ch.
Ghulam Rasool on Ex, 51 is compared with his 5ignaiur'e on his written
statement Ex.17 and Vakalatname Ex.1 and all the lﬁree signatures

talies wilh each other, which also proves the execution of Ex.51 by
respondent/defendant Chaudry Ghulam Rasool, "_

20.Upshot of the above discussion is that from the ev'rde'nce, produced
by the parties before the trial courl stands proved that there was an
oral agreement of sale of land, consisting of S.No.5711 af Deh Thebki
by respondent/defendant Chaudry Ghulam Rasool, in rauuur of the
appeliant/plaintifi Mistri Ghulam Rasool in the year 68 and the same
was confirmed by Ex. 51 written in the year 1970 as such the
appleant/plaintiff has succeeded in providing his claim by:ﬁling suit for
Specific performance of C-untraf:t I, therefore, setaside the Judgment
dated 28.11.1996 and decree dated 23.12.1996 and decrae the suit of
the appellant/plaintiff with direction to the respﬂndantidefendam to
execule the sale deed in favour of appellant/plaintiff within 90(Ninety)
days of passing the judgment and in case of failure Nazir of the court
of Senior Civil Judge, Tando Allahyar would get the isale deed

registered in favour of the appellant/plaintiff, However no order as to
costs.”

[Emphasis supplied]

13. Before going into further discussion it would be appmpnate to
reproduce the English translation of Ex:51 as under:

Exh.51
TRUE TRANSLATION FROM URDU TO ENGLISH.

The dispute resolved between Choudhry Ghulam Rasool Zamindar
Deh Dasori (Party No.1) and Mistri Ghulam Rasool rio "«ﬁllagie Guloo
Machhi (Party No.2) en the installation of tube-well and its completion
on the land of Choudhry Ghulam Rasool, the Panchayat mmpl;ising of
the Zamindars and Nekmrds of the locality/Brothery was het':l;i today

and after hearing the both parties at length, it is mutually decided as
under:-




10 l|
|

1 That Mistry Ghulam Ras '
lieu of that, he wall rme'cum.:“|:?‘:,,;;"|,:Ill-n'n'l"'rl Complete the tube-well and |
lo Choudhr @ Agricuitural Lang S

y Ghulam Rasool (which fid of 5,12 Acres

Choudhry Ghulam Rasool). "as igiven to him by

2. That as the boring and foundi o
complete and the m?ell al theﬂgel:gnfﬂm zﬁiéhﬂ tube-well is
complete, the compensalien of all that is deci dgLUe[ beneath is
which is lo be paid by Parly No.1 lo Party Mo? ;::1 Rs 4030)-
Ghulam Rascol has already been paid Rs 15301 a5 Mistry
deducting this ameunt, the remaining amount of, Hs.?&ngf? lamar
paid by Choudhry Gulam Rasool to Misti Ghulam Rﬂsmﬁ t:] ?‘3'
February 1971 and Choudhry Ghulam Rascol will get the reéreig
of the same. Since today, Mistry Ghulam Rasool has no concern
with tube-well and Choudhry Ghulam Rasool will be sole owner of

the tube-well. i

3 That Mistry Ghulam Rasool has filed case againsl Choudkry
Ghulam Rasool, will gave in writing for withdrawal of that case, no
one claim for lhe expenses already born by the parties on that
case, however, the further expenses on the withdrawal of the casa

will be bome by Mistry Ghulam Rasool.

4 That the land of 4 acres of Deh Thebki which 'was old_out by

Choudhry Ghulam Rasool 2 years 350 to Mistry Ghulam Rasool,
Choudhry Ghulam _Rasool) is _bound 1o tand _on_that
ter will he possessed by

Agreement of Sale that land alongwith wa
the remalning amount of

pMistry Ghul Rasool and he will )
the sale to Choudhry Ghulam Rascol at the complelion  of
mutation { transfer.

5. That both parties have agreed to live in peace and:han'nnn:.r and if
any dispute arises belween them, they will -approach the

Mekmards of the lacality rather to palice.

This compromise has been raduced in writing for Sanad loday i.e. 31st

August, 1970.

Sdi- Witnesses. |
Choudhry Ghuam Rasool Sd-
pMuhammad Afzal
Sd-
Amjad Ali \
Sdi- |
Mardan Aji

Sd/- Mistri Ghulam Rasool

Sdi- Ahmed
Sd/i- Pecruddin

Sdl- ;
Syed Mushtag Mekmood”
i

[Emphasis ::,u pplied]

14. The crucial point involved in the present case is that ']Iu determine
whether the Faisla /mutual agreement dated 31.08.1970 [Exh.51] is a genuine
document and whether any oral contract/agreement was entered into between
applicant and respondent/defendant in respect of sale of suit Ianh in the year
1968, The record reveals that the plaintiff in para No.4 of the plaifu of the suit

has stated that on 31.08.1970, the applicant/defendant admitted the
il / lmun.?usurmn



agreement of sale in a mutual compromise executed betwesr =8 o3 o
through respeclable persons of the locaity and brothery Razord 3s0 reveas
that the respendent/plaintiff alongwith the suit also annexsd the coc
Fassla /mutual agreement dated 31.08.1970. The appicanydelencant 1 ns
writen slatement, which was filed in the suit during his ¥etme. has sialed hat
at no peoint in ime he ever admitted the cral agreement in respect of sut land

with the respondenUplaintifl and compremise, if any, s forged document and

that his signature on the Faisla /mutual agreement dated 37 051570 |
Since the execution of the document Exh.51, was disputed, (nersfore Lrigss
provisions of Arlicle 79 of Qanun-e Shahadat Order 1284 is complied win, U
said document was inadmissible in the evidence. At this junciure L wos
appropriate, for the sake of convenience, to reproduce Articlz 73 of Qanun-2-

Shahadat Order 1884, as under;

“79, Proof of execution of document required by law fo be

et oy

attested. If a document is requirec by law to be atiesied, @ shal ndt o2
used as evidence until two altesting witnesses at lgast have =229 callad for
the purpose of proving ils execution, if fhere be two attesing winesses
alive. and subject lo the process of the Court anc capatie of given
evidence!

[Provided that it shall not be necessary 1o call an attasting witness in
procf of the execution of any document, not being a will, which has besn
registered in accordance with the provisions of the Registration Act, 1803
{(XVI of 1908), unless ils execution by the persen by whom it purports o
have been executed is specifically denied ]’

15 From the perusal of the record it appears that the respondent/pliaintii in
order lo prove the execulion of Exh.51, produced/iexamined three out Six
attesting witnesses of the said document; conseguently, the
compliance/fformalities having been donelcompleted within the meaning af
Arlicle 79 of the Quanun-e-Shahadat Order 1984 The court had to appraise
the evidence on record lo determine the question whelhér Exh. 51 is a
~ genuine document and has really been executed al the giw:an point of lime.
This question has further gained immense significance in w‘e:v of fact that the
executant of the document namely Ch. Ghulam Rassol is died.. The said legal
as well as factual aspect of the case has been over looked b:f the trial court,

which resulted in dismissal of the suit, however, in the appeal, the learned
lower appellate court has laken into consideration such aspects which resulted

in reversal the finding of the trial court. |

|
16. Main argument of the learned counsel for the applicant/defendant is

that the oral agreement as well as execution of Faislaimutyal agreement
[Exh.51] could not be proved. The perusal of the oral as well aé. documentary
evidence shows that the respondent/plaintiff while appﬁan'ngi in evidence
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reiterated his sla;me Faisag

Faistalimutyg agreement [Ex.51
Mushtaque Mehmood [Exh.54)
AND witness of cral :
supported the slance
agreement Exh .51

in the plaint 4 ;
nd  al e
L The attesin. . D Produced origing
esling witnesses of | i
(i) Amjad Ay b s S
R i [Exh.ﬁﬁ] {iit) Beerddin [Exh.ﬁi]
il l'lH.f'I‘lE!yl' TE.I‘_qI"yIIb [EXH.EEIL dlso appeared and
" @ respondent/plaintiff 1o the effect that Faista/mutyal
s e i '
i s - Xeculed in their presence whert;-'lin the deiﬂndanf-(:fm,
i | Mitted that he had enlereqg into the sale transaction with the
il respect of suit land. On the other hand, aithough the
ica ' ' L <

p _ .ﬂ fespondent denied his signalures on the decument [Exh.51] but
surprisingly no application was moved b
referring the matter to

efore the leafned trial Court for
not exercise power unt::?:r:n:j ‘:':ii""g i Leam.Ed Hl',ial SRR i
learned lower appeliate ::uurtc:ml = Qa.nyﬂvﬂ-shahadm Pt Ihumver, i
& exercising powers under Article 84 of the

Qanun-e-Shahadat Order, 1984 itself compared the :.signatum of the
applicant/defendant-Ch Ghulam Rasool on Exh.51 with| the signature on
admitted documents viz, vakalatnma [Exh, 14] and written stl‘_atement [Exh. 17],
filed by the defendant-Ch. Ghulam Rasool, during his life time, in the suit and
found that his signature is same as on the admilted :. documents. The
arguments of the learned counsel for the appiican:ﬁdefendarit that the learnad
lower appellale Court had no jurisdiction to compare the sighalures itself and
this should have been referred to the Hand Wiiting Expert, is contrary to the
provisions of Aricle 84 of the Qanun-e-Shahadal Crder, 1'2!‘|E=4, according to
which in certain eventuality the Court enjoys preliminary pm‘yers to compare
the signatures itself along with the other relevant materiail to resolve lhe
controversy. | have noted that the learned lower appellale mu'f1 carefully went
through this process and compared the signature on the document, i.e. Exh.51
to the documents admittedly executed by the Ch. Ghuiam Hasil'.rot and found it
to be in complete similarity and tallied with cach other. The @aner was not
referred lo the Hand Writing Expert does nol render the impugned judgment
with the legally infirmity as to warrant interference by this C{:urt especially
where the applicant/defendant has not moved any application for referring the
matter to the Hand Writing Expert. In this regard reliance is éi—a}tﬂd on the
cases reported as Messrs Waqas Enlerprises and olhers v. Aliied Bank of
Pakistan and 2 others (1998 SCMR 85) Ghulam Rascol and a!h'lsrs v. Sardar

ul Hassan and another (1997 SCMR 8576). |

17.  The provisions of section 115, C.P.C. envisage ir'|'ue~rl‘e~rfarlr::il%:lI by the High
Court enly on account of jurisdiction alone, i.e. if a Court subum’lina{e to the
High Court has exercised a jurisdiction not vested in it, or haﬁ:. irregularly
exercised a jurisdiction vested in it or has not exercised such juﬁlsdiction SO
vesten" in it. It is settled law that when a Courl has jurisdiction l;lc} decide a

&
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question it has jurisdiction to decide it rightly gr wrongly both in fact ang law

The mere fact that its decision js efroneous in law does not amaunt to illegal of
irregular exercise of jurisdiction, For an a

Pplicant to succeed under seclion
115, C.P.C., he has (o show th

at there is some material defect or procedure or

disregard of some rule of law in the manner of reaching that wrong decision, In

other words, there must be some distinction between ! jurisdiction to try and

determine a malter and ermoneous action of Court. in exercise of such
jurisdiction. It is a settled principle of law that Ermnenus: conclusions of law or
fact can be corrected in appeals and not by way of a rc;visfon which primarily
deals with the question of jurisdiction of a Court je. :whe:her a Court has
exercised a jurisdiction not vested in it or has not e:éem'rsed a jurisdiction

vested in il or has exercised a jurisdiction vested in it illegally or with material
irregularity. I

18.  No such infirmity has been shown by counsel for the applicants to call
for intedference in the impugned judgment by this Ccurt,llThE case-law relied
upon has not been discussed as it was not relevant fnr ihe purposes of
deciding this revision. '

19. Moreover, in the case of Mir Muhammad alias Miral v. Ghulam Muhammad

(PLD 1996 Kar, 202), it was held thal, "It is setiled proposition of law that in

the event of conflict of judgment, view expressed by the appeliate Court

should ordinarily be preferred unless the same is {:ﬂl‘lll"-'&llr}f o evidence on

record or in viglation of the settled principles fer adrninistr'atinn of justice." In‘
the present case, learned counsel for the applicants has failgd to show that the

findings of fact arrived by the learned appellate Court are contrary lo the
evidence on record or in violation of seltled principles of Iaw.‘:

20.  In the case of AASA v. lbrahim (2000 CLC 500), Ieanl;ned singie higge
of the Quetta High Court held that, "If no error of law or dgfect in procedure
"had been committed in coming to a finding of fact, the High Court cannot
substitute such finding merely because a different finding could be

given. i

21. The upshot of the above discussion is that no if!egalit';y. irmgulanty_ E:'
jurisdictional error, in the findings of the learned lower apﬁ_‘“a;m courls, ujahtlcd
resulted into the impugned judgment and decree.. could Elllih?r been;z;ﬂ,; ﬂ
out or observed. Resultantly, the revision petition in hand bernql*g dem__ ofany ___

; (A
erit is dismissed. e ‘ -
force and m e =—""Rd /1 ARSEAD RUSSAIN KMAS,
=R e JBDGE, 13,19,2017,

.--"':'r. g



