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ORDER SHEET
IN THE HIGH COURT OF SINDH, KARACHI
Const. Petition No. D-1407 of 2017

28.10.2021

Priority.
1.For order on Misc. No.37048/2018.

2.For order on CMA No.33433/2017.
3.For hearing of CMA No0.13816/2018.
4.For hearing of CMA No0.19259/2017
5.For hearing of main case.

Mr. Faisal Ahmed A. Memon, advocate for the petitioner.
Mr. Imdad Khan, advocate for the respondents No.9 tol1.
Mr. Chaman Lal, advocate for the respondent No.13.

Mr. Miran Muhammad Shah, Add. A. G.

Through the instant petition, petitioner Ashwar Kumar
claiming to be the seva dhari/rakhwala (service holder) of worship
place of Hindu community known as “Shewalo Mandar” + “Masaan”
(crematorium), situated in Union Council Chohar Jamali, District
Sujawal, bearing old survey No. 95 and new survey No. 139, inter alia,
seeks direction to private respondents No.9 to 11 to stop demolishing
worship place and raising construction thereon by occupying it
illegally. He also seeks direction to official respondents No.3 to 5 to
protect the said worship place from demolishing the same forcibly by
the respondents No0.9 to 11 and for vacating the portion thereof

occupied by them illegally.

2. It is the case of the petitioner that in Shewalo Mandar, the
Hindu community has been performing their religious ceremonies for
last about 160 years; however, the said worship place is being illegally
occupied by the private respondents No.9 to 11 who have raised
construction thereon. It is further case of the petitioner that on
22.12.2016 he moved an application to respondent No.5 (Mukhtiarkar
Shah Bandar, District Sujawal) to protect the worship place and to take

legal action against the land grabbers; thereafter on 26.12.2016, he
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made another application to respondent Np.7 (S.S.P., District Sujawal)
for protection against the private respondents No.9 to 11 but as no
action was taken on his said applications, he moved another
application on 30.12.2016 to respondent No.3 (Deputy Commissioner,
Sujawal) which was forwarded by him to respondent No.4 (Assistant
Commissioner, Shah Bandar) who issued notices to private respondents
No.9 to 11 to appear before him on 05.01.2017 alongwith original
record but they failed to do so, and lastly, he moved an application on
28.02.2017 to respondent No.3 but in vain. Hence, he has maintained

this petition.

3. On 03.12.2019, Land Record Officer, Hyderabad filed a report on
behalf of respondent No.6 (Director, Settlement Surveyor & Land Records,
Hyderabad) showing that in Block No. 139, an area of 0-24 Ghuntas is
shown under Masaan, and this Court while observing that the
petitioner had already filed an application with the respondent No.6 for
conducting a survey of the disputed land, directed to said respondent
to conduct a survey of the disputed land and submit a report.
Thereafter, on 04.02.2020, the Land Record Officer of the respondent
No.6 informed this Court that the demarcation of the disputed land
was scheduled to be held on 10.02.2020. Then, on 05.03.2020, the
respondent No.6 filed his report stating therein that despite fixation of
two dates, the demarcation of disputed land could not be completed
due to non-availability of the “Ameen” of the petitioner; hence, this
Court directed to respondent No.6 to carry out the demarcation of
disputed land on 09.03.2020 at 11:30 a.m. On 02.11.2020, the
learned Assistant Advocate General filed demarcation report, dated
09.03.2020, alongwith enclosures including a sketch showing the
location of the Shewalo Mandar, Masaan and houses of private

respondents.
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4. It reflects from the perusal of the demarcation report that, on
09.03.2020, the Mukhtiarkar, Revenue Authorities and Survey Staff
reached the subject land while the petitioner was not available despite
service of the notice; his son Raja was asked to call him who disclosed
that he was not available in house. The private respondents were
present at the spot. The said officials checked the disputed land and
found that the Masaan is located at the distance of 261 feet from the
site of private respondents, who are residing there since their
forefathers. It also reflects from the said report that Shewalo Mandar is

also situated in the said village comprising an area of 4000 sq. feet.

5. As per earlier report of respondent No.3, dated 16.01.2019, the
record of rights regarding entry of Shewalo Mandar over an area of
4000 sq. fts. is silent. On the Western side of the said Mandar, house
of Uris Sheedi exists which is on a sikni plot bearing No. 75/1B,
admeasuring 1680 sq. fts. and the same is duly entered in the record
of rights. While on the Eastern side along with wall of the said Mandar,
house and shops of Abdul Satter (respondent No. 9) are constructed

but the same are not entered in the record.

6. As per the petitioner’s claims, the private respondents have
occupied the land of the Shewalo Mandar. The private respondents are
having land in their possession in the Eastern side of the Mandar. As
stated above, neither the Mandar and its land nor the houses and
shops of private respondents are entered in record of rights. Even, the
petitioner has not filed any document or record showing the exact area
of the said Mandar in order to determine if the respondent No.9 has
encroached upon any part thereof. So far the land of Masaan,
admeasuring 0.24 Ghuntas, is concerned, there is nothing on record
suggesting that any part thereof has been encroached upon by any

person.
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7. In view of above, we dispose of this petition by directing to
petitioner to approach the respondent No.5 by moving proper
application for the mutation of Shewalo Mandar in record of rights as
per demarcation/measurement report dated 09.03.2020 and sketch
annexed therewith, who shall entertain and decide the application in
accordance with law. Since there are streets in the Northern and the
Southern sides of the said Mandar and the shops of private
respondent(s) are located with the wall of said Mandar, we deem it
appropriate to pass an order that no door of the shop shall be opened
on the Northern and the Southern sides of the said Mandar and no
person shall be allowed to install any cabin in the said streets causing
inconvenience to worshippers. The petitioner is also directed to ensure
that the land of the said Mandar and/or any part thereof shall not be

used for any commercial activity.

The petition stands disposed of alongwith pending applications

with above observations.
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