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ORDER

ADNAN-UL-KARIM MEMON, J. — By this common order, we propose to

dispose of above referred Constitutional Petitions as they involve a common
guestion of law, i.e. whether the Electric Inspector or the Advisory Board,
constituted under Electricity Act, 1910, (‘the Act’) are vested with any power
to determine a controversy between the licensee (person granted license
under the Act by the Provincial Government to supply energy) and the
consumer (person who is supplied energy by the licensee) regarding the
allegation of theft of electricity or any other ancillary issue, or the civil court
has the jurisdiction to entertain such disputes between the parties, or they

can invoke writ jurisdiction of this Court for redressal of their grievances.

2. In all the petitions, the petitioners have mainly prayed for direction to
the competent authority of the respondent-company to resolve their electricity

related issues on priority basis.

3. As per pleadings of the parties, dispute had arisen between them
relating to alleged theft of electricity and detection bill was issued in
pursuance thereof. The detection bill was challenged by some of the
petitioners before the Electric Inspector where the respondent-company
raised an objection with regard to the jurisdiction of Electric Inspector on the
ground that such jurisdiction vests with the competent civil court. In some
cases, the decision of Electric Inspector was never challenged by the
respondent-company in the appeal before the Advisory Board, which
direction is still not complied with by the respondent-company. Admittedly,
the petitioners are consumers of the respondent-company / licensee and the
present dispute concerns electricity dues, supplementary or additional bills,
detection bills, change of electricity meters, change of transformers, removal
of the meter, faulty and tempered / defective meter, issuance of incorrect /

excessive bills, and non-compliance of decision of Electricity Inspector.

4, Learned counsel for the petitioners argued that the respondent-

company is adamant to take coercive measures against the petitioners by



disconnecting electricity connections due to non-payment of detection bills in
time or purported cases of theft of electricity etc. as discussed supra. It was
also contented by them that the petitioners were constrained to invoke the
constitutional jurisdiction of this Court as the respondent had either failed to
redress their grievance or had failed to implement the order of the Electric
Inspector, or their complaint had not been decided by the Electric Inspector

despite passage of considerable time.

5. We have heard learned counsel for the parties on the issue of
maintainability of these petitions and in this context examined Sections 26(6)
and 26-A of the Act. For the sake of facility, above Sections are reproduced

as under :

26(6) Where any difference or dispute arises between a
licensee and a consumer as to whether any meter, maximum
demand indicator or other measuring apparatus is or is not
correct the matter shall be decided, upon the application of
either party, by an Electric Inspector, within a period of ninety
days from the date of receipt of such application, after affording
the parties an opportunity of being heard, and where the meter,
maximum demand indicator or other measuring apparatus has,
in the opinion of the Electric Inspector, ceased to be correct,
the Electric Inspector shall estimate the amount of energy
supplied to the consumer or the electrical quantity contained in
the supply, during such time as the meter indicator or
apparatus has not, in the opinion of the Electric Inspector, been
correct ; and, where the Electric Inspector fails to decide the
matter of difference or dispute within the said period or where
either the licensee or the consumer decline to accept the
decision of the Electric Inspector, the matter shall be referred to
the Provincial Government whose decision shall be final :

Provided that, before either a licensee or a consumer
applied to the Electric Inspector under this subsection he shall
give to the other party not less than seven days’ notice of this
intention so to do."

“ 26-A. Dishonest abstraction or consumption of energy.--
Notwithstanding anything contained in section 23, the licensee
may charge the consumer on the basis of one or more of the
following considerations for the amount of energy deemed to
have been dishonestly abstracted, consumed or used for the
period during which the meter, maximum demand indicator or
other measuring apparatus had, in the opinion of the licensee,
remained disconnected, injured, altered or prevented from
registering the amount of energy supplied or the electrical
gquantity contained in the supply-

(a) consumer's connected load or maximum demand in kilo
watt during any period ;

(b) consumer's maximum consumption of energy in kilo watt
hours during any period ;

(c) consumer's load factor ;



(d) the power factor of consumer's load ;

(e) the hours and the time for which the energy is deemed to
have been abstracted, consumed or used by the consumer ;
and,

() the purpose for which the energy is deemed to have been
abstracted, consumed or used by the consumer.”

6. In support of their contention, learned counsel for the parties did not cite
any law. However, we have had the privilege of seeking guidance from two
reported judgments of Hon’ble Supreme Court wherein the above statutory
provisions have been exhaustively discussed regarding the powers and
jurisdiction of the Electric Inspector and the Advisory Board constituted under
the Act. The said cases are Colony Textile Mills Ltd. Multan V/S Chief
Executive, MEPCO, 2004 SCMR 1679 and Multan Electric Power Company
Ltd. V/S Muhammad Ashig, PLD 2006 SC 328.

7. Learned counsel appearing for the respondent-company viz.
Hyderabad Electric Supply Company Limited (HESCO), who is a ‘licensee’
as defined in Section 2(h) of the Act, has raised the question of
maintainability of these petitions and mainly contended that the Electric
Inspector had no authority to adjudicate upon the allegation of theft and other
ancillary allegations made by HESCO against the petitioners / consumers as
the only remedy available to the petitioners was by way of civil suit in a Court
of Law. According to them, the Act does not empower the Electric Inspector
to take cognizance of any allegation by a licensee of dishonest abstraction or
consumption of energy by the consumer, unlike the preceding statutory
provisions ; and, since there was no metering equipment involved in the theft
of energy by the petitioners, the provisions of Section 26(6) ibid are not
attracted. We confronted them with the above mentioned reported cases
wherein the Honorable Supreme Court while interpreting Sections 26(6) and
Section 26-A of the Act laid down the circumstances in which the Electric
Inspector could exercise his authority under the Act even in the absence of
allegation of theft of electricity. In this context, the following passage at page

1687 from Colony Textile Mills Ltd. Multan (supra) is instructive :

"The difference of above statutory provisions is obvious as the
jurisdiction of the Electric Inspector is confined to the disputes
relating to the matters falling under section 26(6) of the
Electricity Act, 1910, and the matter relating to the charges on
account of dishonest obstruction of energy would not be
referable to the Electric Inspector. If the matter relates to the
correctness of meter, maximum demand indicator, or other
measuring apparatus, the dispute for consumption of electricity
is referable to the Electric Inspector and in case for dishonest
obstruction _and consumption of enerqy, the licensee under
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section 26-A of the Electricity Act, 1910, may charge the
consumer_on the basis of considerations mentioned therein.
The distinction is that in case of defect in the metering
equipment _or any fault caused by the consumer with the
intention to prevent the meter from registering the consumption
of energy, the assessment made by the licensee of the charges
through detection bill can be subject to scrutiny by way of
reference made to Electric Inspector by the consumer but if the
metering_equipment was completely bypassed and through a
device energy was being supplied by dishonest obstruction of
electricity and the question relating to the correctness of
metering _equipment _or the measuring apparatus was not
involved, the charge made under section 26-A is not a dispute
referable to the Electric Inspector in terms of section 26(6) or
any other provision of the Electric Inspector in terms of section
26(6) or any other provision of the Electricity Act, 1910. It is
clear that section 26 (6) is not attracted in the cases in which
the dispute related to the dishonest obstruction or consumption
of energy but if the dispute between the licensee and the
consumer is on account of any defect in meter, the maximum
demand indicator or other measuring apparatus is _or_is_.not
correct, the matter shall necessarily be decided by the Electric
Inspector on an application. moved by either the licensee or the
consumer. The scope of the subsection (6) of section 26 is
limited to the extent of defect in the meter or the metering
apparatus which cannot be enlarged to a case of dishonest
obstruction _or consumption of energy for the purpose of
conferring the jurisdiction to the Electric Inspector to scrutinize
the demand made by the licensee under section 26-A of the
Act. In the nutshell, section 26(6) is confined to the cases in
which due to any technical fault or defect the meter is not in
order and is not reqistering a energy correctly. ......................
........... Thus in case of complete bypass of the meter, if the
consumer dishonestly obstructs and consumes the electricity
through illegal device and meter equipment is not involved, the
provisions of section 26(6) are not attracted and the licensee
can assess the consumption under section 26-A of the
Electricity Act, 1910. The jurisdiction of the Electric Inspector
under section 26(6) is related to the meter or maximum
demand indicator and other measuring apparatus supplied for
ascertaining the energy consumed at the premises but the
dispute relating to the detection bill for dishonest obstruction
through illegal method, would not be adjudicatable by the
Electric_Inspector and consumer _in _such cases may, if so
desired invoke the jurisdiction of Civil Court." (emphasis added)

8. The above principle laid down in Colony Textile Mills Ltd. Multan

(supra) was approved and followed in the subsequent case of Multan Electric

Power Company Ltd. (supra). Coming back to the present petitions, it follows

from the above authorities that the cases where the dispute was in relation to
the meter or maximum demand indicator and other measuring apparatus
supplied for ascertaining the energy consumed at the premises, the Electric
Inspector had the exclusive jurisdiction under Section 26(6) of the Act ; and,
in cases where the dispute relating to the detection bill for dishonest
obstruction through illegal method was involved, only the competent civil

court had the adjudicate the same.
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9. In view of the above legal position, we are of the clear view that the
petitions wherein the dispute is in relation to the detection bill for dishonest
obstruction through illegal method, are not maintainable as such dispute
ought to have been agitated before the competent civil court ; and, all such
petitions are premature wherein the dispute relates to the meter or maximum
demand indicator and other measuring apparatus supplied for ascertaining
the energy consumed at the premises and such dispute is pending before the
Electric Inspector and the petitioners have invoked the constitutional
jurisdiction of this Court without waiting for the decision of the Electric
Inspector. Moreover, all such petitions falling under the latter category
wherein the petitioners have not approached the Electric Inspector at all, are
also not maintainable. It may be observed that in all the cases / situations
discussed above, the petitioners have either availed their remedy but have
not exhausted the same, or have not at all availed the remedy provided to

them by law.

10.  Inview of the above discussion, it is hereby held as under :

A. Petitioners whose cases do not fall within the exception of Section
26(6) of the Act, will be at liberty to avail their remedy before the

Civil Court of plenary jurisdiction in accordance with law ;

B. Petitioners whose cases fall within the exception of Section 26(6)
of the Act and yet they have not approached the Electric Inspector,
will be at liberty to avail and exhaust their remedy before the

Electric Inspector concerned in accordance with law ;

C. In cases where the dispute has not be finally decided by the
Electric Inspector and the matter is still pending, the Electric
Inspector shall decide the dispute within ninety (90) days from the
date of this order strictly in accordance with law through a
speaking order and after providing opportunity of hearing to all

concerned ;

D. Any party aggrieved by the decision / order of the Electric
Inspector must avail its remedy of appeal before the competent
forum in accordance with law instead of directly invoking the

constitutional jurisdiction of this Court ; and

E. In cases where the decision / order of the Electric Inspector has
attained finality but the same is not being implemented by the party

against whom such decision / order is directed, such party shall
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implement the same in letter and spirit, and if such party is the
licensee, then in case of non-compliance action must be taken

against its delinquent official(s) in accordance with law ;

11. In view of the above, office is specifically directed to not entertain any
petition falling under any of the above categories i.e. under Sections 26(6)
and 26-A of the Electricity Act, 1910. Office is further directed to
communicate this order to the Chief Secretary, Government of Sindh, and
also to all Electric Inspectors in the Province of Sindh for information and

compliance.

12. All these petitions are disposed of in the above terms with no order as

to costs.

JUDGE

JUDGE

Karar_hussain/PS*



