ORDER SHEET
IN THE HIGH COURT OF SINDH, KARACHI
Suit No. 391 of 2020

Date Order with Signature(s) of Judge(s)

1. For order as to maintainability of this suit (As per Court’s order
dated 12.08.2020).

2. For hearing of CMA No. 6448/2020.

14.09.2020
Mr. Noor Muhammad Dayo, Advocate for plaintiff.

The plaintiff has filed this suit for cancellation of documents of
immovable property with the following prayers:-

(@) To cancel the Gift Deed bearing No0.146 dated 04.12.2003
M.F. Roll N0.36162/1860 dated 05.06.2004 and all other
registered documents and entries in revenue record in
respect of suit land 36.00 acres in the wake of NAB
Reference;

(b)  To pass any other relief, which this Hon’ble Court may
deem fit and proper in the circumstances of the case may be
granted.

On 12" August, 2020 this Court passed an order to issue notices to

the defendants subject to maintainability.

Learned counsel for the plaintiff states that land admeasuring 36.00
Acres situated in N-Class No.112 and 63, Deh Songal, Scheme-33,
Karachi-East was purchased by the father of the plaintiff in the year 1956
from one Rahi Khan s/o. Zari Khan and such record of rights was mutated
vide entry No. 28/34 dated 01.12.1956. He further states that infact the suit
land was owned by one Javed Igbal s/o. Ahsan Ghani of M/s. Ghani
Builders and Developers and the father of the plaintiff was its Benamdar,
having no personal right and interest in the suit land. He also states that

latter by virtue of gift deed registered at No. 146 dated 04.12.2003 with
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Sub-Registrar Agricultural Land, Karachi-East, the father of the plaintiff
gifted out the suit land in favour of plaintiff and; as such, such entry in the
record of rights bearing No. 131 dated 30.03.2004 was recorded and
thereafter through lease deed bearing registration No. 217 dated
10.08.2004 with Sub-Registrar Agricultural Land, Karachi-East, the
plaintiff leased out an area of 21.10 Acres out of 36.00 acres to one Irfan
s/o. Saleem Dawood, who latter on filed Suit No. 1286 of 2019 before this
Court and got the registered deed cancelled vide judgment dated
31.10.2019 and remaining piece of land was leased out by the plaintiff to
another person, namely, Furgan Ahmed s/o. Ahsan Ahmed, who is how
deceased and his legal heirs have denied to have claim over said portion of
the suit land; however, as per revenue record all the entries in the record of
rights in respect of the suit land were cancelled by the revenue department
vide order dated 19.05.2009 and the suit land has been retrieved to
government. Learned counsel also contends that the NAB Karachi filed a
Reference bearing No. 23/2017 before Accountability Court No.12, Sindh
at Karachi wherein plaintiff is one of the accused and the Reference is still
pending trial. He further contends that the plaintiff is a simple man and has
no nexus with the commission of offence cited in the NAB Reference and
under the circumstances registered gift deed and other documents

registered on the strength of gift deed are required to be cancelled.

Under Section 39 of the Specific Relief Act, 1877 an instrument
can be cancelled if the same is void and voidable against the plaintiff, if
the instrument is left outstanding then the plaintiff might reasonably

apprehend serious injury by the same.
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In the instant suit, the plaintiff is infact beneficiary of alleged gift
deed and he has not claimed that the alleged gift deed is void and voidable
against him but it is case of the plaintiff, who is confined in judicial
custody and is facing NAB Reference due to such fraudulent transaction,
that actually the suit land belongs to one Javed Igbal of M/s. Ghani
Builders and Developers and his late father Abdul Jabbar was the
Benamdar having no personal right and interest in the suit land. It is an
admitted position that alleged Javed Igbal has not approached any Court of
law for claiming himself the beneficial owner of the suit land and seeking
declaration that the plaintiff’s father was Benamidar. The suit land has
admittedly been retrieved to government vide order dated 19.05.2009
passed by the EDO (Revenue), CDGK by concealing the entries in record
of rights in favour of plaintiff and his father and even said order has not
been challenged by the said so called beneficial owner. There appears
prima facie an attempt on behalf of the plaintiff to save himself from the
criminal proceedings initiated by the NAB authorities under the aforesaid
Reference. Hence, the suit is dismissed being not maintainable in law.

alongwith listed application.

JUDGE
Athar Zai



