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IM _THE HIGH COURT OF SINDH BE L AT SUK KU,

Cr.Misc.Anplicotion. Mo, [}hf{r"‘#"{:ﬁ[ 2017
01.  Majid (2 Doda S/o Nawaz Ali
02.  Mujeeb @ Kharp Sio Murad Al
03.  Munsil @ Danoo Sio Aijaz Al

04. - Azhar Ali Sio Jawad
Muslme adult all Mirani by caste
Rio village Bachal Shah bMiant Sukkur
M present confined in Cential-Prison Sukkur

-------------------- Applicants.
VERSUS
; The Stala
2 Deedar Al Mirani Sfo Sachy Ding,
Mirani by caste Rio Bachal Shah Miani,
e Respondei

Crime-No.24/2017,

LIS 302, 324, 448, 148, 1194, 33741 P
TATA 1997,

Police Stalion Airport

APPLICATION UNDER SECTION 664-A Cr.P.C.

LY | - . = . -




ORDER SHEET
IN THE HIGH COURT OF SINDH BENCH AT SUKRUR
Cr. Migsd, A, No. B-1048 ol 2017

Date Order with signature of Judge

For kateha peshi
regent;

Mr. Justice Abdul Rasool Mémhon J,
Mr. Irshad Ali Shah J,

Date of hearing  11.04,.2018
Date ol order  y0,05.2018

Mr. Amanullzh Malik Advocate for applicant
M/s Mubammad Farooq Jatoi & Abdul Hefeez Mirani

Advocates for complainant / respondents
Mr. Sardur Ali Shah Rizvi DPG
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IRSHAD ALI SHAH J,  The applicants by way of instant application 11/«

+01-A Cr.PC has impugned an order dated 22.10.2017 of learned Judae
Anti-Terrorism Court, Suldkur, whereby their application u/s 23 of A4
Act 1997 for transfer of their case (o court of srdinary jurisdiction was
clismiszed.

2. Itis alleged in the FIR that the appliconts and other were
running gambling and . narcotic dens in thelr neighbourhiood, it wue
objected by the complainant party, which annoyed the applicants nnd
others and they then on 1,7.2017 at about 9.00 pm time, after havitg

formed an unlawiul assembly and in prosecution of their common

gesment and terrorism, for that the present easc was registered

16t the applicants and others at the instance of the somplhinant

party and they after due investipution were challaned to face trial for the

above said olfence, before learned Anti-Terrerism Court, Suklcar
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3. The applicants by way of an-application u/fs 23 of the ATA
Act 1997, sought for retum of their case W the Courl of Ordinary
Jurisdiction. It was dismissed by loarned Judge ATA Court Suldeir, Ly
way of order dated 23.10,2017 which the applicants. have impugrnicd
before this court Ly way of instant Cr; Misc, Application u/s 561-A
Cr.PC as stated above,

+. It is contended by learned counsel for (lie applicants thut
the complainant and the applicants being nelghbowrsr were already
digputed with each other. By contending so, an impression was given ly
him that the provisions of Anti-Terrorisim Act 1997 \were not apphieaile
o the faets and eircumstances of the present case. The case of Lthe
applicants nccording to him not to hove been tried by ATA - Cour
Sukkur and learned ATA Judge Suklour by dismissing the applicntion of
the applicants for transfer of thelr epge o the Cour af Crdinoey
Junsdiction has committed wrong, which nccording wo hiim eould be
made right by this court by wiy of instant Cr. Mise. Application u/n
SG1-A Cr.PC. In support of his contentions. e relisd upon case ol
Province of Punjab vs. Muhammad Mugeem and others which ia
reported st PLD 2018 8C 178, 2. Case of Warls Ali and othess v, The
State which is reported ot 2017 SCMR 1572, 3. FFazal Dad vs. Calonet
[Rtd) Ghulam Muhammad Malile and others which i reporied at PLD
2007 BC 571, 4. Casc of Bashir Ahmed vs. Mulommad Siddig anad
ers which is reported at PLD 2009 8¢ 11, 5, Case of Umar Farooy

i others vs. Judge Anti-Terrorism Court Mirpur Khag and othors

“and another vs. The State and another which s reporied at PLD

2012 Sindh-469, [’\




5. Learned counsel for the private respondent oy supporting
the impugned order of learned Judge ATA Colrt sulckur, has satght lor
tismissal for the instant application by contending that the applicints
and others have committed o net of terrariam By creating nsgecuariy
Amengst the people of the neighbourhood by  committing denth wl
feceased in o hrutl manners ln support of lis conteniions e reled
upun case of Mul. Raheela Nagreen va, The State and ansther whicl
s reported al 2002 SCMR 908, 2 Case of Mirsa Shaulat Balg and
others vs. Shahid Jamil and others which ig reported at PLD 2005
SC 530, 3. Casc of Zahid lmran and others vi. The State and others
which Is reported a1 PLO 2006 sC 109, 4. Case of Muhimmadl
Mushtagq vs. Muhammad Ashiq and others whicl is reporied dt PLO
2002 SC 841, 5. Caze of ICushil All v, The Judpe, Anti-Terroricm
Court No.11 Lahore and othicrs which i4 repurted ot PLD 2016 50
951, 6. Cnse of Shahbaz Khan alias Tippu and others va. Speciul
Judge Anti-Terrorism Court No.3, Lalore and others which

reparted ol PLO 2016 SC 1, /. Cuge of Nazeer Ahmed and othors va.
Kooruddin and another which is reported nt 2012 ECMR 517, 8.
Case of Mubammad Saijud and others vs. Zab Navwnz and 2 others
whith is reported at 2013 MLD 1599, 9. Cose of Nooruddin vs. Nuzeer

Ahmed and 4 others which s reported at 2011 P.Cr. L J 1370, 10,

Jul:lgi Quetta and 2 others whicl is reporied ot 2017 P.Cr. L J 1371
und 13, Case of Tanvesr Hussain vs. The State and another which is

reported at 2018 P.Cr. L J Note 21, \
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i, Learned GPG has not supported the impupgned order.
7. We have cansidered the above arguments and perused the
record
a, It would be uselul tw regroduce section 6 of the H_nl.'i-Tt.'l:'l'_m"iE.m
Act of 1997, which reads as under:
B Terronsm. — [1) In tg Act, terronsm’ means the Qse o

threat of action where:-

{a) The uction flls within the meaning of

(b The use or threat is designed o coeyee ael L|1t:|n|[1m G

overgwe. the Government or the public or e section of the pubdic

ar community ar sect or a foreign government or population or an

internationul organization or create u sense of fedr or insecurity in

sm:'lel:y, or

fel...

(2} ..l'm uct:un Jn.ul:l [all within the menning of subsection (1},
{t:-

fa)invalves the deing of anyviliing that cauecs desths

(b} lovolves grisvous damape to property including povernmgnt

prowises, offivial nstdlations, school, hospitals, offices o

other public or- private property including damaoging property by

ransacking, loohng or arson ar by any olher means:

() Involves the doing of anyvthing that is likely 1o cause denth or

endangers a person's life]

9. In order to-determine, whether an-offence falls within the ambic ol
Section & of the Act or otheiwise, it was ohacorved by Hon'ble Buprens
Court of Pakistan, in case of Kashif Ali (supra) thayg

it would be essential to have a glance aver the allegatbions

leveled . in the FIR, the materinl collecied by the
myvestigating agency and the surrounding  cirounstanees,
depicting the commission of offence. Whether & particthr
ack is bn act of terroriam or nol, the metvation, object.
dezign or purpose behind the sald Act has te be =esn.
The term “desipn® which has given a wider seope fo the
jurisdiction of the Antd-tereorism Court excludes the intem
or motive of the accused, In other words, the modve aondl
Intent have lost their relevance i a case under Scotion G[2)
of the Act. What is essential to atwaet the mischief of this
Section is the object for which the act is designed.”

Fron: above, it is c¢lear that in determining e hpplication of

‘Hon 6 of the Act, the claimed mative was [ is not of much
importance but it would be the design (manner) which the el
chooses o achieve object, In other waortds, if an offence (8 ¢esipned (0

such n manner that ultimate effect thereof would result in SLri{;iJ i
1
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grperal pulidic or thise driteadioe w da g lawidd act whitch the firgede
person of persors did ten auch offerise would squarely fall within
mischiel of Section 6(2} of the Act., it wns further detailed in the case of
Kashif Ali fsupra) that:
wrhe contention of the learmed Counse! for Respondent No, 2t
the incident was o result of prisonal etitrity weotld not esolide
the cuse of the ageused-Respondonts fron the misehilel of rection
B(2) of the AcL The manner in which the incident had taken plis
il thee time of occurrence should be mlen nole af, the effect ol
which wns to stike terror in the suppariers § vorers wnd gengiil
public, therelore, the olfente sguarely  folls. within  the
coptemplation of ssetion © fibstel), ...."
¥l In FIR of the present case, it is clearly meon ionied that the
complainunt garty wne hoving an ahjection agminst the applicant 2nd
others for running nurcotic and gambling deus in their neighborbhood.
The spplicant and othors in arder o satisly their ego and 0 mpintus
the so colled supremacy i their neighbaurkiood, olter having feroaed o
unlawiul @ssembly rad in prosccution of thelr common. sbjeet i
armed with deadly weapons, committed murder ol decensed Ruabid Al
by cuusing him fire shot junas and but blows. Ib wis not an el of
sticdden reaction but u premeditated aud preplanned act on the part ol
applicanits and others: The manner whicly the applieant and othory
hawe weted prima fhcie wis not to sottle Jomic personni soote DU Beems
to lenve o message (o peaple of neighberhood, Uereby conyveying thiem
, lethal consequences in abjecting [/ guestioning their wrangful and [ o
| Ll gct, Such-ohject, prima face is apptaring [rom dite, tirie dunid
Mce the applicants and others hove shogen for committing the offence,
obviously created f sense of insecurity mmongst the peaple-of
neighborhood and/or society. As such the act on the part af rppljcants
anc others obvicusly wis falling within ambit of Sccton © ol el At

Perroriam Act 1997, In these circumstances learned Judge ATN Sulzlsul

was right to dismiss upplication U/ s 23 Bl ATA Aot of the apphoants tar
\
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transfer of their case from his eourt to eourt of ordinary jurisdiction foy
its trial,
13, Thie cuse law which is relicd upon by leamed counsel o

the applicants is on distingushable fucts and cireurpstences. In cise ol
Provinceé of Punjub [supra) there was dispule hetwesn the partes over
the plot and incident occurred at the lime of nspection of ‘plol by (e
\ocal commissioner. fn the instant matter, there s no dispute between
the parties over plot. In case of Waris All and others (supma) pirtion
were having & blood fead since fong and abject (o be achioved wig 1o
take revenge for the previous enmity. In the instant matter, there s i
blaod fetid Letwesn the parties. In cmse of Fazal Dud (supra) portic
were disputed over pessession of landed property, In the bistount mitte

there is no dispute between the parties over possession of landed
property, ln cose of Baghir (supra] there wias previous enmity between
the parties. In the instant cese there is no previoys enmity belbween the
partics, In case of Umar Farooq (supin there avese dispute betweon Lo
workers of two-tival political parties over installation of their party fdagy

it the instant case there is no political dispute betwesn applicants did
complainant party on installation of their party Jags. In case ol Hazoor
Bux (supra) simple case of inténded thelt led o murder of we persons.

In thie instant case no thelt was intended but the deceased wis done

y death by the applicants and others by resorting o Indiscrimingste
vicience, only for the reason that the cump]ninm:lt party was haviag,
alijestion for alaing narcotic and gumnbling dens by the applicams byt
othiers in neighborhood.

13. Based on above discussion, it can be voncluded salely thn

the impugned order of Tearned Judge ATA Court Sukkur in ot oodiy

LA




for interfarence by this Court, by way of instant Cr. Misc. Application

u/s 561-A Cr. PC. Itis dismissed acvordingly.
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