IN THE HIGH COURT OF SINDH, CIRCUIT COURT, HYDERABAD

Cr. Misc. A. N0.S-406 of 2012.

Aamir Malik Khan Versus Labour Officer (Factories)

Applicant : Through Mr. Zahoor A. Baloch,
Advocate

Respondent : Through Mr. Shahid Ahmed Shaikh,

D.P.G. alongwith Tanveer Ahmed
Shaikh, Labour Officer Kotri and
Abdul Samad Soomro Assistant
Director Labour Jamshor.

Date of hearing & judgment : 24.01.20109.

JUDGMENT

Zulfigar Ahmad _Khan, J: This Criminal Miscellaneous Application

challenges the order dated 14.03.2012, passed upon an application made
under section 249-A Cr.P.C.

2. At the outset, learned counsel for the applicant does not press the part
of prayer with regard to order dated 21.05.2012; thus the instant Criminal
Miscellaneous Application is dismissed as regard the said prayer, accordingly
this judgment only relates to the order dated 14.03.2012, passed on
application under Order | Rule 10 C.P.C.

3. Background of the case is that Labour Officer (Factories) and Inspector
of Factories Kotri filed Complaint N0.01/2012 against accused persons
belonging to M/s Philips Morris (Pakistan) Limited (“the Company”), before the
Court of Presiding Officer, Sindh Labour Court No.VI, Hyderabad alleging that
accused named in the complaint being the occupier and factory manager of
the company had not issued the appointment letters showing the terms and
conditions of the service to 300 workers at the time of their employment and till
date they were violating the provisions of a Schedule S.O 2-A of the W.P
Industrial Commercial Employment (Standing Orders) Ordinance, 1968.

4. In the said Complaint Progressive Workers Union moved an application

under Order | Rule 10 C.P.C (copy is attached at page-15), praying that the



said Union be added as a party to the said Complaint, on which, through order
dated 14.03.2012, the said application was allowed and the said Union was
admitted as a party, which caused grievance to the applicant, who preferred
the instant Criminal Miscellaneous Application.

5. Learned counsel for the applicant submits that the notice was issued by
the Labour Officer / Inspector to the Company under Schedule S.O. 2-A of
W.P. Industrial Commercial Employment (Standing Orders) Ordinance, 1968
regarding terms and conditions of service. Per learned counsel, section 7 of
W.P Industrial Commercial Employment (Standing Orders) Ordinance, 1968
prescribes penalty and procedures in case of violation of the provisions of said
Ordinance. Sub-section 2 of Section 7 imposes on an employer who does any
act in contravention of the Standing Order as applicable to industrial or
commercial establishments penalty of fine which may extend to 100 rupees,
and in case of continuing offence, with a further fine which may extend to 25
rupees for every day after the first day during which the offence continues. Per
counsel, sub-section 6 of Section 7 is also relevant which provides that no
Court other than a Labour Court established under Industrial Relations
Ordinance, 1969 (since repealed) shall try any offence under this Ordinance.
Learned counsel for the applicant thereafter referred to Section 76 of the
Industrial Relations Act, 2012 which provides that notwithstanding anything
contained in the Code of Criminal Procedure, 1898, no police officer shall be
competent to arrest without warrant an employer or a worker for an offence
under the said Act. Per Section 78, the Act provides that no Court other than a
Labour Court or that of a Magistrate of the First Class as the case may be,
shall try any offence punishable under this Act.

6. Per learned counsel, the Labour Court in these circumstances while
having violation of the 1968 S.O. sits as a criminal Court to try contraventions
of the said Standing Order, in which circumstances, Code of Criminal
Procedure, 1898 will be applicable, rather Code of Civil Procedure 1908. Per
counsel, no provisions existed where a Court while trying the offence

punishable under Industrial Commercial Employment (Standing Orders)



Ordinance, 1968, could pass order on an application made under Order | Rule
10 CPC impleading the applicant as a party. Thus the order passed is illegal
and abuse of the jurisdiction, as the remedy was available to the intervener to
put his version by making an application under section 540 Cr.P.C.

9. Learned DPG as well as Assistant Director Labour Jamshoro present
also supported the version put forwarded by learned counsel for the applicant.
10. In these circumstances, Complaint No0.01/2012 which was instituted
alleging violation of S.O. 2-A of the Industrial Commercial Employment
(Standing Orders) Ordinance, 1968, punishable under section 7(2) of the said
Ordinance, was lodged with the learned Sindh Labour Court which Presiding
Officer is a District Judge under section 52(3) of the Industrial Relations
(Revival & Amendments) Act, 2010, and section 53(1)(3) of the Act, Labour
Court while trying an offence under this IRA, 2010 or the Industrial and
Commercial Employment (Standing Orders) Ordinance, 1968 is to follow the
summary procedure as prescribed under the Code of Criminal Procedure,
1898 (V of 1898) with the powers as are vested in the Court of a Magistrate of
the first class specially empowered under section 30 of the Code of Criminal
Procedure, 1898 (V of 1898). Admittedly, such offences are triable by the
Labour Court sitting as a Magistrate, in relations to which Cr.P.C. would apply
and provisions of C.P.C. would not apply. Accordingly, the impugned order
dated 14.03.2012 which permitted intervener CBA through Order 1 Rule 10
C.P.C. application in a Criminal Complaint (No.01 of 2012) is outcome of
misapplication of law, thus void and accordingly set aside. The Labour Court is
directed to proceed with the Complaint and pass a speaking order preferably
within a period of four months. In case, CBA wishes to be heard, it could be so
permitted u/s 540 Cr.P.C. or u/s 20 of the IRA 2012.

11. The Criminal Miscellaneous Application stands disposed of in above

terms.

JUDGE



