[1]

ORDER SHEET

IN THE HIGH COURT OF SINDH, KARACHI
Suit No.1553 of 2012

Date Order with signature of Judge

For hearing of objection to award.

Present: Mr. Justice Nazar Akbar

06.09.2017
Mr. Muhammad Masood Khan, Advocate for the plaintiff.
None present for the defendant.

This case against the semi Government seems to have been
abandoned by their lawyers. The defendant is least bothered despite
the fact that a huge amount of Rs.120,565,657/= claim has been
awarded against it by the sole arbitrator. The Court diaries show that
the objections to the award were field by Mr. Q.J.A Mallick, Advocate
on 13.12.2012 but thereafter as usual is the practice of more than
95% lawyers appearing on behalf of KMC/KDA and City District
Government none has even marked his attendance as Advocate for
the sole defendant i.e KMC. The Lawyers of these institutions hardly
express their willing to contest the cases on merit. Keeping in view
the responsibilities of the Court that the Court should not be
persuaded to pass any adverse order merely on the ground that the
counsel for the other side is not present, notices were issued to the
counsel for the defendant through Sindh Bar Councils on 15.8.2017
for today. The report of Bar Council shows that Mr. Muhammad
Waseemuddin Abid Shaikh, Advocate High Court, who filed his power
on 09.12.2016 was duly informed but he is absent. The other
lawyers who have been representing KMC prior to Mr. Waseemuddin
Abid Shaikh, advocate on receiving notices have informed the process
server that they are no more on the panel of KMC, Karachi Building
Authority, KDA and Karachi Water Board.

In the last order it was observed that non-attending the Court

by the lawyers amounts to breach of the code of conduct of Lawyers
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towards their client. The purpose of sending the notices through Bar
Council was to ensure that Sindh Bar Council should be aware of the

conduct of its members. This is one part of the story.

The other part of the story is more pathetic and unfortunate.
The Semi Government institution like KMC/KDA, after sending
counsel, never takes care of even obtaining report of progress of case
from their counsel until the case is decided against them. It is, in my
humble view, criminal negligence on the part of the administrator of
all these institutions. It has been observed by this Court in several
cases that despite orders of the Court no action has been taken by
the institutions like KDA and KMC against delinquent lawyers. Such
conduct of the lawyers in most of the cases cannot be considered as
an ordinary oversight or mistake rather to say the least their willful
absence facilitate the Court in passing adverse order against their
clients. Since huge public money is involved and in absence of
lawyers the Courts are required to be more careful as at times such
mysterious absence of lawyers without any reasons is possibly on
some unofficial communication to them that there shall be no
accountability by the administration of KMC/KDA etc. As a result
even sanctity of Court is compromised and therefore, I believe in ever
growing corruption in the society it is the duty of the Court that the
process of Courts should not be allowed to be used for ulterior
motives even unknowingly. Recently, even in a more grave situation
like this, in Revision Application No.12/2001 I was constrained to
pass the following order imposing heavy cost on KDA, and I quote.

11. The above discussion was imperative before conclusion of
this judgment as the corruption and connivance 1is
rampant particularly in the institution like KDA and KMC.
In a recent judgment passed by this bench in civil Revision
No. 14/ 1993, an illegal occupant on Government Land had
filed a frivolous suit in 1963 and subsequently raised 20
shops and four residential units. In April 2016 after
almost 53 years when the court directed the relevant
authorities to remove illegal construction / encroachment

from the Government land it was not complied until
contempt notices were issued to the Director and Deputy
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Director Land KMC and KDA for completion of the task
which was even otherwise their statutory duty. In the
case in hand, as discussed above, the connivance of the
official of KDA and even the law department in
perpetuating illegal occupation of the applicant on the
Government land, its conversion into residential and
commercial use by him was not possible without help of
KDA officials. The help of KDA official is only INACTION as
long as the incumbent holds the relevant office. The result
is enormous. It goes without saying that in the process of
perpetuating the illegality both the applicant and the
respondents have conducted themselves in such a fashion
that it has also adversely reflected on the image of the
court.

12. In view of the above facts and discussion while dismissing
this revision application, I am constrained to impose cost of
Rs.200,000/- on the applicant for illegally occupying
government land for 35-40 years including 26 years in
courts, and the respondents are also directed to
deposit cost of Rs.100,000/- on account of their
willful inaction for 16 years which has definitely
resulted in damaging the image of judiciary. Both
the parties should deposit their respective cost with
the Nazir of this Court within 15 days and in case of
failure to deposit the cost the Nazir may take any
coercive measures for its recovery such as
attachment of bank accounts and/or moveable/
immoveable properties of the defaulting party.

The heavy cost imposed by this Court on KDA for its failure to control
the conduct of its lawyers was challenged by KDA in appeal before
the Hon’ble Supreme Court. The Hon’ble Supreme Court has been
pleased to uphold the aforesaid judgment. In the case in hand the
situation is not much different. The different lawyers of the defendant
right from the date of institution of the instant execution on
14.11.2012 have filed power on behalf of KMC but they have
appeared hardly on five dates out of more than 20 dates of hearing.
Not only the case quoted above but in many other cases, too, I have
sent reports regarding such conduct of lawyers to the Bar Council for
action against the lawyers who are guilty of professional misconduct
but unfortunately neither the aforesaid judgment upheld by the
Hon’ble Supreme Court has been able to bring any change in the

attitude of lawyers representing Semi Government institutions nor

Bar Council has even warned such counsels.
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The responsibility of the semi government institutions or local
governments is not limited to engage a lawyer. Being litigant, it is
their duty to be vigilant. It is not only violation of code of conduct of
lawyers provided under the Legal Practitioners and Bar Councils Act,
1973 but it is also against the constitutional guarantee for fair trial
envisaged under Article 10-A of the Constitution of Islamic Republic
of Pakistan, 1973. Court alone cannot guarantee “Fair Trial” and for
quality judgment from the Courts, the litigants and lawyers both
have to honestly contribute. By playing hide and seek, the lawyers
cause unnecessary delay in disposal of cases and unfortunately only
“Courts” are blamed for the delay. Therefore, I believe before
proceedings further in this case almost exparte despite service and
having engaged a lawyer by the Judgment Debtor, I feel it is the duty
of the Court to call the Chief Law Officer of KMC in Court before
passing any adverse orders even on merit or otherwise, merely on the

failure of the Law Officer of KMC to contest.

Issue notice to Mr. Saeed Akhtar, Principal Law Officer of KMC
for 10.10.2017 at 11:00 am to be present in Court with complete
report of cases decided for or against the KMC since 01.01.2017 till
date alongwith reports from the audit and accounts department that
how much public money has been utilized by KMC in litigation in the
name of professional fee of lawyers and other miscellaneous
expenses. All this is necessary to check the possibility of collusion of
Law Department and the lawyers with litigants who sue KMC or other
semi government institutions for recovery of money. Such report
should be presented before this Court on 10.10.2017. Copy of this
order be sent to the Mayor and Deputy Mayor of Karachi Municipal
Corporation so that any remedial measures may be taken by them.

Adjourned; to come up on 10.10.2017 at 11:00 am.

JUDGE



