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O R D E R 

 
ABDUL MAALIK GADDI, J. By this order, I intend to dispose of 

criminal bail application, filed on behalf of the applicant Shahryar 

Hyder alias Salman, arising out of FIR No.16/2009, registered 

under Section 302/394 PPC with Ferozabad police station, 

Karachi. The bail plea filed on behalf of applicant was initially 

dismissed by the learned Ist Additional District & Sessions Judge, 

Karachi (East) and thereafter, by this Court it was also dismissed 

vide order dated 11.06.2012. While dismissing the bail plea of the 

applicant it was observed by this Court as under:- 

“Learned counsel for the applicant does not press 
this bail application. However, he prays that directions 
may be given to the learned trial Court to proceed with 
the matter expeditiously. Learned A.P.G. has no 
objection to the request made by the learned counsel for 
the applicant.  

 
In the circumstances of the case learned trial 

Court is directed to conclude the trial and pass 
judgment within a period of four months from the date 
of receipt this order under intimation to this Court 
through MIT-II.  

 
This Criminal Bail Application is disposed of 

accordingly.” 
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2. Subsequently, a second bail application was moved before 

learned trial Court and that too received the same fate, thereafter, 

counsel for the applicant has filed present application before this 

Court for grant of bail on statutory ground of delay in non-

conclusion of trial by the trial Court.  

 

3.  The brief facts of the prosecution case as per the verbal 

complaint made by Muhammad Yousuf in the FIR are as under:- 

“I am residing at the abovementioned address. I am 

working as Manager at Bata Shop situated at Shop 

No.G-5, Ground Floor, Dolman Shopping Mall, Tariq 

Road, PECHS, Karachi. Today on 05.01.2009, I was 

present at the shop alongwith salesmen (1) Yasir (2) 

Azeem. The sweeper was doing his work when at about 

11:15 a.m. accused entered into the shop, who was 

seems to be urdu speaking, with a strong body, height 

about 5/5 having straight heirs style with light beard 

on his face. Name and residence is not known, but can 

be identified on appearance. He was holding Pistol in 

his hand. He get out the sweeper by slapping him. He 

took out Rs.33,400/- from the cash counter on a gun 

point and also snatched mobile phone Nokia 3210 

having Sim No.0332-2543139 from me. Meanwhile the 

sweeper had already informed the guard Ashiq Ali son 

of Gul Muhammad, who came in the shop and the 

accused fired upon him. The guard received a bullet in 

his stomach and become injured. The accused managed 

to escape and later on, guard Ashiq Ali succumbed due 

to injury.”  

 
4. I have heard learned counsel for the respective parties and 

perused the material placed on record. It has been argued by 

learned counsel for applicant that he has not agitated the bail 

application on merits but only on the ground of statutory delay in 
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non-conclusion of trial within the period of two years; that bail 

applications of applicant were dismissed by the learned trial Court 

twice before and thereafter, the first application filed before this 

Court was disposed of with direction that the trial of the case be 

concluded within the period of four months but according to him, 

despite of direction issued by this Court, trial has not been 

concluded. It has also been argued that applicant was taken into 

custody on 10.08.2009 and the applicant is regularly attending the 

Court alongwith his counsel; that almost six years and four 

months have been passed but the trial has not been concluded; 

that since the arrest of the applicant, the case has been adjourned 

due to absence of defence counsel only three dates, however, on 

the rest of the dates, the proceedings were adjourned either due to 

absence of the prosecution witnesses, absence of the Presiding 

Officer due to leave, KBA strikes, absence of Investigating Officer or 

non-production of the accused by the jail authorities; that as per 

Gazette of Pakistan dated 21.04.2011, the amendments were made 

in Section 497 Act-V 1898 of Criminal Procedure Code, the 

applicant is entitled to be released on the sole ground of hardship 

as the applicant is in continuous custody for more than six years 

and four months; that since the arrest of the accused, in total, 153 

dates have been adjourned but only five prosecution witnesses 

have been examined out of ten witnesses as such  according to 

him, as per case diaries available on record, delay, if any, however, 

is not to be attributed on the part of applicant; that according to 

record, the applicant neither previous convict nor desperate, 

dangerous or hardened criminal, therefore, according to him, 

under the aforementioned facts and circumstances, applicant is 

entitled for bail. In support of his arguments learned counsel for 
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applicant has relied upon the case diaries available on record and 

has also reiterated the same facts and grounds which he has urged 

in the bail application and has contended that it is a fit case of 

hardship and accused may be granted bail on non-conclusion of 

trial within the period of two years. In support of his arguments, he 

has relied upon the case laws, which are as follows:- 

i. Muhammad Aslam ..vs.. Nazar Khan reported in 2012 
SCMR 138.  
 

ii. Shabeer ..vs.. The State reported in 2012 SCMR 354. 
 

iii. Jamsheed Ali ..vs.. The State reported in 2012 
P.Cr.L.J. 1022. 

 

iv. Ghazanfarullah Khan Pathan ..vs.. The State reported 
in 2012 P.Cr.L.J. 1613. 

 

v. Zameer ..vs.. The State reported in 2012 YLR 477. 
 

vi. Syed Hasnain Raza Zaidi ..vs.. The State reported in 
2012 YLR 1496. 

 

vii. Taj Muhammad ..vs.. The State reported in 2011 
P.Cr.L.J. 1910. 

 

viii. Ghulam Mustafa ..vs.. The State reported in PLD 2011 
Karachi 394.  

 
 

5. Conversely, learned DPG for the State has vehemently 

opposed the grant of bail in favour of the applicant on the ground 

that heinous crime has been committed by the applicant and he is 

also involved in number of other such like cases. During the 

course of arguments, she has placed on record the list of twenty 

four criminal cases against the applicant registered at different 

police stations through a statement of police Inspector Ijaz Ahmed 

Mughal, CTD, Karachi. She also argued that in this case, out of ten 

witnesses, the prosecution has examined its five witnesses, who 

have fully implicated the accused with the crime. She further 

argued that accused is hardened, desperate and dangerous 
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offender. She further argued that on 10.10.2015 and 1910.2015 

when the case was fixed for evidence of PW S.I. Qamar Zaman, 

who was the material witness present in trial Court for his 

evidence but defence counsel was absent shows that the delay in 

conclusion of trial is clearly on the part of applicant as such he is 

not entitled for grant of bail even on the statutory ground. In 

support of her arguments, she has relied upon the case of Javid-

ur-Rehman and another ..vs.. The State reported in 2010 SCMR 

1744.  

 
6. I have given my anxious thoughts to the contentions raised 

at the bar and have gone through the case papers available on 

record.  

 
7. Applicant seeks bail on the ground of statutory delay in non-

conclusion of trial within the period of two years, therefore, I have 

gone through the newly amended provision in Section 497 Cr.P.C., 

which says that where Court is of the opinion that delay in trial of 

the accused has not been occasioned by an act or omission of the 

accused or any person acting on his behalf, direct that such 

accused persons be released on bail, who is accused of an offence 

punishable with death, has been detained for such offence for 

continuous period exceeding two years and trial has not concluded 

provided that the above benefit will not be available to a previously 

convicted offender for an offence punishable with death or 

imprisonment for life or to a person who, in the opinion of the 

Court, is a hardened, desperate or dangerous criminal or is 

accused of an act of terrorism punishable with death or 

imprisonment for life. However, in the case in hand, out of ten 

witnesses, five material witnesses including complainant have been 
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examined. Their evidence are on record, which are self-

explanatory. It appears that substantial progress has been made 

by the trial Court. As far as the delay for non-conclusion of trial 

within the period of two years is concerned, it is to be noted that 

on 10.10.2015 and 19.10.2015, although the prosecution witness 

namely S.I. Qamar Zaman was present in Court for recording of 

his evidence but learned counsel for applicant did not appear, as it 

is evident from the diary sheets maintained by the trial Court, 

which has been produced for my perusal as such, the delay is also 

partly attributed to the applicant, which disentitled him to bail on 

this ground. In the case of Javid-ur-Rehman & another ..vs.. The 

State reported in 2010 SCMR 1744, although on one date, 

prosecution witnesses were present in Court but counsel for 

accused did not appear for recording of evidence, bail was refused 

by Hon’ble Supreme Court. It is contended by learned counsel for 

applicant that as per the Gazette of Pakistan dated 21.04.2011, the 

amendment were made in Section 497 Act V 1898 of Criminal 

Procedure Code and cited case pertains to year 2010 could not be 

applied. Reverting to the contention as raised by learned counsel 

for applicant, it is suffice to say that the analogy in previous and 

present amendment in Section 497 Cr.P.C. are almost same, 

therefore, the cited case law is very much applicable in the 

circumstances of the case. 

 
8. It is pertinent to mention here that in this case, prosecution 

has brought on record list of twenty four criminal cases through a 

statement of police Inspector Ijaz Ahmed Mughal, CTD, Karachi, 

registered with different police stations against the applicant 

regarding murder, robbery and keeping of unlicensed weapons so 
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also his involvement in cases of police encounter. Learned counsel 

for applicant failed to rebut the list of the cases satisfactorily. As 

per list of the cases brought on record by prosecution, it appears 

that applicant/accused is a hardened, desperate and dangerous 

criminal so also involved in number of serious and heinous cases 

against the public individual and State. The accused has been 

found to be connected with the commission of offence during 

investigation. Therefore, the proviso of amended Section of 497 

Cr.P.C. does not apply in this case for applicant.  

 
9. As observed above, as many as five witnesses have been 

examined and substantial progress has been made in the case, 

therefore, without dilating upon the merits of the case, this bail 

application is dismissed with direction to the trial Court to expedite 

the proceedings and conclude the same within three (03) months 

and its compliance report be submitted to this Court through 

learned MIT-II. It is settled position of law that in criminal 

administration of justice, each case has to be decided on its own 

facts and circumstances and Courts are required to exercise 

jurisdiction independently. Reliance in this respect is placed on a 

case of The State ..vs.. Haji Kabeer Khan reported in PLD 2005 

Supreme Court 364 and in case of Muhammad Faiz alias Bhoora 

..vs.. The State and another reported in 2015 SCMR 655, it has 

been held as under:- 

“S. 497(2)---Bail---Case-law cited by counsel for accused 

in support of bail---Relevance---Precedents in bail 

matters were of no help to a party, as it varied from 

case to case depending upon the facts of each case---

Court had to examine as to whether accused had made 

out a case of further inquiry or not.” 
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As far as citation referred by learned counsel for applicant at bar is 

concerned, the same have been perused and considered by me but 

the said citations are distinguishable from the facts of the case in 

hand.  

 
10. Before parting with the order, I would like to make it clear 

that the observations made hereinabove are tentative in nature 

and would not influence to trial Court while deciding the case of 

applicant on merits.  

JUDGE 

 
 
 
 
Faizan/ 


