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Sardar Zafar Hussain, advocate for the applicant 

 

Per learned counsel eleven appeals have been decided vide common 

impugned judgment without any independent discussion or deliberation on the 

relevant facts and circumstances. In addition thereto he states that the 

classification issue was rightly referred to the Classification Committee, however, 

the same was not recognized by the learned Tribunal. Learned counsel also 

states that even though the impugned judgment recognizes the absence of the 

respondent from adjudication proceedings the benefit of said truancy has been 

given thereto.  

Learned counsel states that the learned Tribunal has prima facie ignored 

the proviso to Section 81 of the Customs Act, 1969. In such regard he also relies 

on order dated 09.12.2025 passed in SCRA 1053 of 2024 in support of his 

contention, the same reads as follows: 

 
“Following questions of law were proposed for determination: 

i. Whether in view of provisional assessment attaining finality as held by learned 
Tribunal, the provisions of Section 32 (1) of the Customs Act, 1969, cannot be 
invoked for mis-declaration if the goods were provisionally cleared under Section 
81 of the Customs Act, 1969? 

 

ii. Whether in view of provisional assessment attained finality can the provisions of 
Section 32 (1) of the Customs Act, 1969 be invoked for mis-declaration. 

 
Learned counsel for the applicant demonstrates from the record that service has 
been effected through publication and the relevant newspaper cutting excerpt 
has already been placed on record. 
 
Learned counsel states that the controversy before this Court has already been 
decided by the Supreme Court in the case of Mian Corporation reported as 2023 
PTD 1797. He places reliance to the  following paragraphs: 

 

“4. We have heard the learned counsel for the parties at length. The learned 

counsel for the appellant has argued that the High Court has misconstrued 

the scheme of the Act of 1969 and did not decide the case on merits to 

ascertain whether proceedings under section 32 of the Act of 1969 were 

justified. The High Court has upheld the judgment of the Tribunal on the sole 

ground that once the provisional assessment made under section 81 attains 

finality then the proceedings under section 32 are barred and cannot be 

resorted to for the purposes of recovery of the escaped duty and taxes. This 

interpretation is not based on the correct appreciation of the scheme of the 
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Act of 1969, particularly the distinct stages contemplated there under. The 

Act of 1969 is a self contained comprehensive statute, governing all matters 

relating to the import and export of goods, including levy and charge of 

duties/taxes, its assessment, recovery etc. The scheme of the Act of 1969 is 

broadly based on three stages, levy and charge of duty, assessment thereof 

at the time of import or export, as the case may be and recovery of duty, 

taxes and charge that has not been levied or has been short levied or has 

been erroneously refunded. The latter stage is manifestly distinct from the 

completion of assessment under section 80 or 81, as the case may be. The 

provisions of the Act of 1969 are broadly divided into charging, machinery 

and procedural provisions. The levy and charge of customs duties or 

additional customs duties are governed under sections 18 and 18A of the Act 

of 1969. Chapter IX contains provisions relating to discharge of cargo and 

entry inwards of the imported goods. Section 79 prescribes the procedure 

and requirements to be fulfilled in connection with the assessment of goods 

for home consumption, warehousing or any other approved purpose. After 

the requirements have been fulfilled, the assessment is ordinarily made and 

completed under section 80 of the Act of 1969. Section 81 is an exception to 

the ordinary mode of assessment under section 80. It empowers an officer 

of customs to provisionally determine the liability where it is not possible for 

the latter during the checking of the goods declaration to satisfy 

himself/herself as to the correctness of the assessment of goods made by 

the importer under section 79 for reasons that the goods require chemical or 

other test or a further inquiry. The differential amount is secured by security 

furnished by the importer of the goods. If the final determination is not made 

within the time specified under subsection (2) then the provisional 

assessment becomes final. The finality is relatable to the assessment and 

does not affect or bar the subsequent proceedings in connection with 

recovery of duty, taxes or charge not levied or short levied. Section 81 

empowers the officer of customs to provisionally assess the goods if the 

assessment is not possible under section 80 for reasons explicitly described 

in the former provision. Section 81 does not create a right in favor of the 

importer except that if the final determination is not made within the specified 

time then the assessment becomes final. The finality of the assessment 

under section 81 renders it at par with an assessment made under section 

80. The finality of assessment under section 81 makes the provisional 

assessment final and not the declaration made by the importer under section 

79. The assessment made under section 80 does not bar subsequent 

proceedings in connection with the offence under section 32 of the Act of 

1969. Would the proceedings be barred under section 32 if the provisional 

assessment becomes final under section 81? The answer is in the negative 

and this is implicit from a combined reading of section 32. Section 32 is a 

penal section and describes, under clauses a to c, the acts that would 

constitute as an offence if done in connection with any matter of customs 

knowing or having reasons to believe that they are false in any material 

particular. Subsections (2), (3) and (4) provide for the mechanism and 

machinery for recovering the duty, taxes or charge not levied, or short levied 

or erroneously refunded within the period specified in each eventuality. The 

expression 'relevant date' has been defined under subsection (5) of section 

32 and clause (b) thereof expressly provides that the expression in case of 

section 81 means 'date of adjustment of duty after its final assessment'. The 

finality of provisional assessment in terms of section 81(4) or otherwise would 

be covered under the expression final assessment used by the legislature in 

clause (b) of section 32(5). The finality of assessment, whether under section 

80 or section 81, as the case may be, does not preclude invocation of the 

offence under section 32, nor proceedings for recovery of duty, taxes or 

charge that has not been levied, short levied or erroneously refunded within 

the prescribed time from the relevant date. The finality of assessment under 

section 80 or section 81, as the case may be, is distinct from the offence 

described under section 32 and does not bar the proceedings thereunder, 

provided they are within the limitation period explicitly specified in the case 

of each eventuality separately. The High Court has not correctly appreciated 

the scheme of the Act of 1969 and the distinction between an assessment 

made under section 80 and section 81, as the case may be, and the offence 

and the mechanism described under section 32 ibid. The High Court, by 

interpreting finality of provisional assessment under section 81 as a bar 

against proceedings under section 32 has read into the fiscal statute, i.e. the 

Act of 1969, something not intended nor provided by the legislature. It is a 

settled principle of interpretation of a fiscal statute that tax and equity are 

strangers. We, therefore, hold that the finality assessment under section 80 

or the provisional assessment under section 81 does not operate as a bar 
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against proceedings relating to the offence described under section 32 of the 

Act of 1969 nor relating to the recovery of duty, taxes or charge not levied, 

short levied or erroneously refunded, provided they are within the limitation 

period prescribed in the case of each eventuality respectively. 

 

5. For the forgoing reasons, this appeal is allowed. Consequently, the 

impugned judgment is set aside and the reference application shall be 

treated as pending. The High Court is expected to decide the application on 

merits subject to affording opportunity of hearing to the parties. 

MWA/C-16/SC Appeal allowed.” 

   

Learned counsel states that the aforementioned edicts is squarely binding upon this 
Court, therefore, this reference may be disposed of for the same reason and upon same 
terms as aforesaid. Order accordingly. 

  
A copy of this decision may also be sent under the seal of this Court and the signature of 
the Registrar to the learned Customs Appellate Tribunal, as required per section 196(5) 
of the Customs Act, 1969. 

 

Learned counsel states that in view of the foregoing it may be just and 

proper for the impugned judgment to be set aside and the matters be remanded 

back to the learned Tribunal for adjudication afresh in accordance with law. Order 

accordingly. 

 A copy of this decision may also be sent under the seal of this Court and 

signature of the Registrar to the learned Customs Appellate Tribunal, as required 

per section 196(5) of the Customs Act, 1969. Office is instructed to place copy of 

this order in connected matters. 

 
Judge 

      Judge  

Amjad 


