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THE HIGH COURT OF SINDH, CIRCUIT COURT LARKANO
Cr. Appeal No. S-17 of 2017

Date Order with signature of Judge

For hearing of main case.

04-02-2019

Mr. Aitbar Ali Bullo, D.P.G for the State.

Appellant is present in person (on bail), however, his counsel, as
intimated by Mr. Athar Abbas Solangi, advocate is out of station. Appellant
present files certified copy of judgment dated 05.01.2019 passed by IlI-
Additional Sessions Judge, Shikarpur in Sessions Case No.108/2005, re:
State V/S Raja @ Sajid Ali Bhutto and others, being outcome of Crime
No.10/2005 of P.S. Garhi Yasin, Shikarpur, under Section 302,148,149,114
P.P.C, same is taken on record.

Heard appellant in person and learned D.P.G. for State.

The appellant submits that instant case is outcome of main case, in
which he has been acquitted by means of captioned judgment, therefore, the
instant case was lodged against him at the behest of complainant of main
case and police in order to strengthen rope of their false case, has foisted

weapon upon him; however, nothing was recovered from him.

For the reasons to be recorded later-on, instant criminal appeal is
allowed. Impugned Judgment dated 01.02.2017, passed by Ill-Additional
Sessions Judge, Shikarpur in Sessions Case No.61 1/2016, re: State V/S Raja
@ Sajid Ali Bhutto, being outcome of Crime No0.58/2016 of P.S. Garhi Yasin
Shikarpur, U/S 23(1)(a) of Sindh Arms Act, 2013 is hereby set-aside.
Consegquently the appellant is hereby acquitted of the charge. He is present on
bail, his bail bond is cancelled and surety furnished by him is also hereby

discharged.

Judge
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IN THE HIGH COURT OF SINDH, CIRCUIT COURT LARKANO
Cr. Appeal No.S-17 0o 2017.

Appellant ¢ Raja alias Sajid Ali Bhutto, present in person (on bail).

Respondent The State. through Mr. Aitbar Ali Bullo, DPG.

Date of hearing  : 04.02.2019.
Date of Decision @ 04.02.2019.

JUDGMENT
Muhammad Salcem Jessar, J.-  Through this Criminal Appeal. appellant

: Raja alias Sajid Ali Bhutto son of Nizamuddi

n Bhutto has challenged the
Additional Sessions
e v. Raja @

’ Judgment dated 01.02.2017 passed by the learned 11"
Judge. Shikarpur. in Sessions Case No.611 of 2016 (Re: The Stat

! Sajid Ali Bhutto). outcome of Crime No.58 of 2016 of P.S Garhi Yasin. District

; Shikarpur. whereby he convicted the
(. 2013 and sentenced him 10 sufter R.1. for 05 (five)

appellant for offence under Section

23(1)(a) of Sindh Arms A¢

|
:‘ years and to pay fine of Rs.50.000/- (Rupees fifty thousand only) and in case of

non-payment of fine Lo undergo S.1. for six months more.

{
|
{

s of the prosecution case, as unfolded by complainant

FIR No.58 of 2016, registered at P.S. Garhi

78 Succinctly. the fact

HC Mohammad Bachal Dayo in
92016 he along with staff PC Abdul Majeed and PC

official vehicle driven by PC

Yasin. arc that on 18.

Mohammad Mithal proceeded for patrolling in the

Mohammad Tagial vide Roznameha Entry No. 13, during which he received spy

information that Raja alias Sajid Ali Bhutto. being proclaimed offender of

Crime No.10/2005 of PS Garhi Yasin. was present near graveyard of Pir

Moosan Shah. on which complainant

pointed place and at about 1600 hours they apprehended the said person. who

and his staff proceeded towards the

on enquiry disclosed his identity to be Raja alias Sajid Ahmed. During his
personal search one TT Pistol of 30-bore. Pakistan made. was recovered along
which he disclosed to be

Therealter,

with one magazine containing 04 live bullets,

unlicensed. Such mashirnama of arrest and recovery was prepared.

L ! o . acls .
hey returned back along with accused and secured property al P.S.. where
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complainant registered the IR ol this case against the accused on behalf of th
<
State
3 The charge against the aceusediappellant was framed under Section
5080, Cr O at a2, 1o which he pleaded not guilty” and claimed to be tried

vide his plea as Ex.3.

1. In order to prove the charge against the accused. the prosecution

examined PW-1 complainant/HC Mohammad Bachal at Ex.A, who produced

memo ol arrest. FIR and entry at Lx.d-A 10 4-C respectively. PW-2 PC Abdul

Majeed. who acted as mashir, was examined at Ex.5: he produced memo of

wardhat at Fx.5-A: then PW-3 10/SIP Ghulam Rasool was examined at [x.6.

who produced IFSL report al Iix.6-A. Therealter. prosecution side was closed

vide statement at I:x.7.

42. Cr.P.C was recorded at

3 Suatement ol the accused under Section 3
his

S
denied the prosecution allegations and professed

Ex.8. wherein he
r Section

innocence. However, neither did he examine himself on oath unde

340(2). Cr.P.C. nor produced any witness in his defence.

oints for determination. recording evidence of the

6. After formulating the p
for the parties, the

(nesses and hearing the learned counsel

prosecution Wi
dgment. convicted and sentenced the

Jearned trial Court. vide impugned ju
appellant. as stated above. Against the said judgment. appellant has preferred
! instant appeal.

i Appellant present in person submits that he was falsely involved in the

present case, He further submits that there are material contradictions in the
evidence of the prosecution witnesses, which make the prosecution case highly

that nothing was recovered by the police from him.

doubtful. He also submits
but the same was arranged by the police in collusion with complainant of main

case viz. Crime Nos.10/2015 of same police station and foisted against him.

8. Conversely. learncd DPG supports the impugned judgment and contends
that the prosecution has succeeded in proving ils cuse against the appellant/ |
accused « AFReaeili ; ;

cused and the prosecution witnesses have supported the prosecution case and

have fully implic: ; oy
¢ fully implicated the appellant in the commission of the alleged otfence. He

further its '
submits that the accused was apprehended by the police party and the

crime weap o 3 ’ !
pon was recovered from his possession. According to him. minor
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contradictions in the evidenee of the prosecution witnesses are ignorable, |
. He;
JOWEVeTL L0 » [ i
he er. could not controvert the fact that any independent person from the
1 “Wh ” LTl &3 i = { Y o 1 3
place ol receiving spy information and the place ol recovery. which is situated

at the distanee ol only one kilometer from police station on Ciarhi Yasin-

| arkana main road, was made/associnted as witness nor justification has been

1 by the complainant for non-joining ol the independent person(s). He

pivel
appeal and maintaining the conviction and sentence

[1[’&1)\.‘(‘ for dismissal ol the

awarded to the appellant vide impugned judgment.

9. | have heard the appellant in person as well as learned DPG appearing

for the State and have perused the material available on the record.

pendent person Was associated as witness from

10, 1t seems that that no inde
15-Center Eid Gah Naka road. Garhi

the place of receiving sp) information L.
of recovery situated at the distance of only one
kana main road and no

of the

place
ation on Garhi Yasin-Lar
lainant for non-joining
places, hence

yasin Bypass and/or the
kilometer from police st
s been given by the comp

Admittedly both above places are public
ot be ruled out. Apart

justification ha
independent person(s).
at the said places could n

availability of private persons
sitions of the complainant HC

¢ contradictions in the depo

from that. there ar
bdul Majeed. Complainant in €ross-

d Bachal and mashir PC A

Mohamma
ing police station they

ated that after leav first went to 135 police.
aka and then to bypass through

d that after leaving police station first
where HC Mohammad Bachal

examination st
Khirthar Canal, while

Fid-Gah. Dakhan N
mashir in his cross-examination has state
they went (0 Eid Gad and then 10 Dakhan Naka.
stated that he has received spy information. Complainant stated that he received
hrough Mobile phone. He: howeve

he FIR that he received infor

r. admitted that he has not

spy information 1
mentioned in the mashirnama or mation through

mashir stated that the spy informer gave

On the other hand,
e from them al Dakhan Naka.

at some distanc
nitted that he had not asked any private

mobile phone.

information 10 complainant

Complainant in cross-examination adr
em lo the place of incident. Complainant has

person to accompany with th
hended him from a distance

(ollowed the accused and appre

stated (hat he alone
of about 15/20 paces away from police mobile, while mashir PC Abdul Majeed
stated that they parked the mobile adjacent to accused and immediately
apprehended him and they did not allow aceused o rury mashir has further
stated that he and PC Mohammad Mithal captured the accused. According to

afler arrest and

co aing . " e L
mplainant, the hands ol accused were fol tied with any thing
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ashed 203 persons to aet as mashirs, bat they refused.

1. [he place of receiving spy information as well as that of recovery were
admittedly  populated  area, no justification has been  furnished by the
complainant for non-associating of independent witnesses. No doubt. the police
persons are the good witnesses as like anyone good from the public but in
presence ol independent persons of the area, it was essential rather incumbent
upon the police officer to have associated such uncontroversial persons as
mashirs ol recovery proceedings only to abstain himself from any adverse or
animosity ought 1o be occurred on his part but that has not been done by police
officer. Needless to emphasize that in view of the provisions of Section 103.
Cr.P.C. the olTicials making scarches. recoveries and arrests. are reasonably
required Lo associate privale persons, more particularly in those cases in which
the presence of private persons is admilted so as to lend credence to such
actions. and 1o restore public confidence. This aspect of the matter must not be
lost sight of indiscriminately and without exception. In the case reported as
The State v. Bashir and others (PLD 1997 8.C 408), the Honourable Supreme
Court has held as under:-

~As regards above second submission of Mr. M.M. Aqil, it may be

obsern
section 103 Cr.P.C. namely, that two Members of the public of the
locality should be Mashirs of the recovery, is mandatory unless it
is shown by the prosecution that in the circumstances of a
particular case it was nol possible to have two Mashirs from the
public.”

12 that a criminal case is to be decided on

It is also settled principle of law
the basis of totality of impressions gathered from the circumstances of the case

and not on the basis of single element. Reference in this regard can be made

from the case of Nadeem Ramzan v. The State (2018 SCMR 149).

13, Independent persons were availuble and were nol joined in the recovery
proceedings. therefore. no implicit reliance could be placed on the evidence of
police witness, In this regard. reference can be made from the cases of
Mohammad Shafi v. Talirur Rehman (1972 SCMR 44) and Gfl‘!{f(ﬂ!l

Shabbir v, Bachal and another (1980 SCMR 708).

wd that it has been repeatedly held that the requirements of
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nee of the prosecution

14, In view of the aforesaid contradictions in the evide
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the: prosecution has not suceceded in proving its case against the accused /
appellant bey ond reasonable shadow of doubt. [t is settled principle of law that
asingle circumstance. which ereates doubt in the prosceution case, is sulficient
to extend benefit of doubt 1o the accused but in this case there are several
circumstances.  which  have created  doubt in the prosecution story but
untortunately the prosecution evidence has not been appreciated by the wuial
Court according 1o the settled principle of law. Lven an accused cannot be
deprived of benefit of doubt merely because there is only single circumstance,
which ereates doubt in the prosecution case as has been observed by the
Honourable Supreme Court of Pakistan in the case reported as Tarig Pervaiz v.
The State (1995 SCMR 1345), wherein it has been held as under:-

“The concept of benefit of doubt to an accused person is deep-
rooted in our country.  For giving him benefit of doubt, it is not
necessary that there should be many circumstances crealing
doubts. If there is a circumstance which creates reasonable doubt
in a prudent mind about the guill of the accused, then the accused
will be entitled to the benefit not as a matler of grace and
concession but as a matter of right.”

15.  Furthermore. the appellant has placed on record certified copy of

judgment dated 03.01.2019 passed by 11I-Additional Sessions Judge, Shikarpur.

in Sessions Case No.108/2005, which is outcome of Crime No.10/2005 of PS
Garhi Yasin. registered under Sections 302. 148, 149. 114. PPC. which is the

main case. wherein the appellant has been acquitted of the charges.

16, For what has been discussed above. it can safely be held that the
prosecution has miserably failed to prove its case beyond reasonable shadow of
doubt and this Court in absence of the prosecution version cannot take step
forward in upholding the impugned judgment. hence, the same needs to be
interfered in presence of the reasonable doubts in the prosecution story as well
as keeping in view the observance of the Apex Court as referred to above, The
appellant has also been acquitted from the charge of main case and instant case
being offshoot of that main case has no independénl legs to stand upon.
Reference can be made to the cases reported as Hiaf Hussain v. The Stae (1996
SCMR 167). Riuz Hussain Kalhore v. The Siae (2004 I’._L'r.L..I 290).
Mashooque Ali Mallah v. The State (2016 P.Cr.LN Note 8) and -Deedar Ahmed

R

V. The Staie (2016 P,Cr.L.) 1911).
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17.  For the foregoing reasons, instant Criminal Appeal was allowed by short

order dated 04.02.2019. the impugned judgment dated 01.02.2017. handed
A e . e G

down by the learned 3" Additional Sessions Judge, Shikarpur in Sessions Case

No0.611/2016 re-State v. Raja alias Sajid Ali Bhutto, being outcome of Crime

No0.58/2016 ol PS Garhi Yasin. Shikarpur. u/s 23(1)(a) of Sindh Arms Act,

2013. was set aside and the appellant/ accused was acquitted of the charges.
These are the reasons for my short order.

JUDG
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