NS

IN THE HIGH COURT OF SINDH, CIRCUIT COURT, LARKANA,

Criminal Appeal No.S-25 of 2016

Appellant @ Shafique Ahmed Qureshi, through Mr, Saidar Ali Ghouri,
Advocale.

Respondents: The State through Ms. Rubina Dhamrah, ADPP.

Date of Hearing  : 20.09.2017.
Date of Judgment : 20.09.2017.

JUDGMENT.

MUHAMMAD SALEEM JESSAR, J.-

The appellant faced trial

Special Case No.23 of 2007 re-State v. Shalique Ahmed Qureshi (Crime

No0.05/2002 of Police Station ACE, Larkana, u/s 409, PPC r/w Se

5(2) Act-1l of 1947) and

clion

at the conclusion of trial; afller having been
found guilty was convicted and sentenced 1o R for O1 vear with a fine

of Rs.50,000/-, in default whereof R for six months more, however,

benefit of section 382-1, CrP.Cowas extended 10 him vide judgmeny
dated 26" March, 2016 of learned Special Judge, (\mi-(_‘urr\.lplim1

(Provincial), Larkana,

2. The allegation against the appellant as per FIR is that on
06-9-2002 Rahim Bux Anjo, Cirele Officer, ACE, Larkana lodged FIR on

behalf of Sate, on receipt of permission from the competent authority,

on the report of Mukhtiarkar, Land Revenue, Taluka Larkana under his

No.SM/3588, dated 25.7.2002, 1o the effect that Munshi Shaligue

Ahmed Qureshi, Tapedar Tapa Sanhari, Taluka Larkana, has given in

writing the Be-baki of his Tapa for the year Kharif 2001 2002

Rs.1,00,856/-. It was further alleged that during the verification of
Bank challan so deposited by the Tapedar Munshj Shafique Ahmed

Qureshi, Tapedar Tapa Sanhani _'frbm, Taluka Office, Lurkana, u
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; sited Rs.63,320/- e i
:5 23,320/, whercas the ot
| & demand of Kharif 2001-200: C Tapa S .
b 1-2002 of Tapa Sanhari was Rs.100,856/-
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;' whereby he misappropriated an amount of Rs.37536/-, which amount
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3 s e . "

{ after recovery from Khatedars was not credited in the Government
b ' .

: exchequer and misappropriated by him willfully.

; ]

\ 3. After collection of evidence, the 1.O. submitted challan
3

' showing the appcllunt/accuscd as an absconder, who was subscquently
i, |
9 arrested on the strength of NBWs issued by the trial Court and was
released on bail pending trial.

4. On indictment, the appellant did not plead guilty to the
charge and claimed trial.

S5 At the trial, the prosecution examined 04 wilnesses,

8;
namely, PW Ghous Bux, Supervising Tapedar Akil Circle, at Exh.4, PW

al Exh.5, PW Rahim Bux

Bux Ali, Supervising Tapedar Larkana Circle,

Arijo, Circle Officer ACE Larkana, at Exh.7 and PW Masood Ahmed

N bt =

Mukhtiarkar Larkana, at Exh.8. On close of prosccution

v sechion 943, GREE,

Bughio,

cvidence, the appellant was examined undc

wherein he denied the charge, professed innocence and stated false

implication, however, he declined to produce any defence or examine

himseclf on oath as required under section 340(2), Cr.P.C, thus, the trial

ended in conviction and sentence of the appellant as stated

hereinabove, which has been impugned by [iling instant appeal.

6. Learned counsel [for appellant contended that  the

prosecution has failed to bring home the charge against the appellant

through cogent and reliable evidence; that the witnesses ptuduccd b\'r

prosecution were inconsistent: with uuch other rather umtmdxucd on

materiul aspects, benefit whercol must go 1) llw upp(llnnl, 1hul the

lmdmbs of the learncd trial Court are not supported from. th ruorct

lhAL the witnesses produc,ccl by pmscculmn al mul werd mwrcslcd ;lml

A
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were pressurized, 5 ; . '
P thus, they deposed against the appellant favouri
£ g

n rosecuti nece 0 i
the 10N, th(,L their tesumony  was W’F()ﬂgl\’ relied upao b
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learncd trial Court; that the charge against the appellant has not been
established through cvidence but the learned trial court wrongly and
illegally convicted and sentenced the appellant for no valid reason, thus

) s,
the impugned judgment nceds interference.  Lastly, learned Counsel
contended that it would appcar from the record that

the alleged

misappropriated amount was deposited by the appellant/accused in the

o~

year 2013 alter his arrest and such No Objection Certificate issued by
Mukhtiarkar concerned was also placed by him on record, whereby the

loss, il any, caused to the exchequer stood repaid.

7. Conversely, the lcarncd ADPP appearing for the State
supported the impugned judgment contended that the appellant has

rightly been convicted by the learned trial Court.

8. The allegation against the appellant is that during his
posting as Tapedar, Tapa Sanhari, Taluka Larkana, he had given in
writing the Be-baki of his Tapa for the year Kharif 2001-2002 as

Rs.100,856/-; however, during verification of Bank Challan deposited

,i by him it revealed that an amount of Rs.37,536/- was missing and was
| found misappropriated by the appellant/accused. Being Tapedar of the
g

S .

3 area, it was the responsibility of the appellant to have deposited the

1

% amount of Rs.100,856/-, however, failure on his part to do so and
2 deficit of Rs.37,536/- found during verification of record resulted in
; initiation of proccedings against him. The evidence brought on record
does not reflect that whether the total amount of Rs. 100,856/-; which
was the demand of Tapa of the appellant, was deposited with him by

the Khatedars or not and no direct evidence has come on record during

trial that the amount of Rs.37,536/- was ‘misappropriated by the

appellant, In this context, the learned trial Court appeurs to have lost

A\

5

0 \Sight of very important picce of evidence of PW Masood Ahmed Bughio,'
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Mukhuarkar, Lackana, who in i cross-examination has stated tha |
S A N i 1
had not enquired whether the deficit amount was outstanding ngainst
« =]
khatedars of Tapn.  Kven the evidence of Circele Oflicer does not reflect

2
B as to whether the alleged amount was misappropriated by the accused

or the same was outstanding against the khatedars. PW Rahim Bux

& Cirele Officer, ACE, Larkana, in his cross-examination stated that no
ks khatedar came forward, nor any complaint against the accused was
\ made during the investigation and nor any reecipt was produced to

show that accused had obtained the land revenue and  had

misappropriated the same. It is also a matter of record that the alleged

S

misappropriated amount of Rs.37,536/- had been deposited by the

A i o Sk

issucd by

appellant and to this effect a No Objection Certificate

Mukhtiarkar concerned was placed on record by the appellant. Mere

o W e b

nt of the alleged misappropriated amount by the appellant docs
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not establish the charge of misappropriation against him. As disc

s i

above, no direct evidence has come on record to show that the amount

Rs.37,536/- was in fact misappropriated by the appellant.

9. In addition to above, it may be observed that to constitute
an offence under Section 409, PPC there must not only be entrustment
but dishonest misappropriation or conversion to one’s own use or
dishonest disposal of property by the offender are the essential
ingredients to constitute an offence under Section 409, PPC. As clearly
#  obvious from the scrutiny of evidence, such ingredients arc absolutely

lacking in the present casc. Reliance can be placed on the casc of

Muhammad Igbal Chattha v. The State (1988 MLD 354), wherein Bench

of Lahore High Court held as under:-

“Jt was held in Shakir Hussain v. The State P L D 1956
SC (Pak) 417, that to establish a charge of ertminal breach of

' trust the proseculion was not o prove only entrustment or
dominion over property but also that the aceused etther
\ dishonestly misappropriated, converted, used or disposed of

that property himself or that he willfully suffered some other
person to do so. The irreqularity committed by the appellant
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Cenfs:;mg fhe bank guarantee without securing hundred per
Yabi wargin amount could not have made him criminally
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amount of the Bank guarantee was to be misappropriated.”

10. After cumulative study of the material available on record
and in view of the casce of Muhammad Igbal Chattha (supra), | have
come lo an irresistible conclusion that the impugned judgment ol

learned trial Court does not appear Lo be in accordance with law and

the learned trial court has committed serious illegality in convicting and

sentencing the appellant. In such circumstances, instant appeal 1s

ment dated 26.3.2016 i1s sel

XX

hereby allowed and the impugned judg

aside and the appellant is acquitted of the charge.
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