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ORDER SHELT
IN lIIL [IGH COURT OF SINDH CIRCUIT COURT LARK/\NA
: Crl, Jail Appeal No. D-32  of 2013
- y Crl. Rev. Application No. D- 25 of 2013
| [DATE | ORDER WITH SIGNATURE OF JUDGL

]
]

For Hearing/Case
1.For Hearing of main Case.
2 For Hearing of M.A No. 2814 /2014 (U/S 426, Ce.PC )

22.01.2019

Mr. Rafique Ahmed K. Abro, Advocate for the appellant,

Mz, Sharafuddin Kanhar, A.P. G lor the Stale.

Mr. Naushad Ali Tagar, Advocate for PW Shahmeer the L.R of deceased

Abdul Hakeem Morio.

Admittedly, the appellant Muhammad Sachal, co-accused Bachal

o

-makeer and Abdul Rasool Shah (since acquitted) werc not pominated in F.LR

nor their marks of identification as well as features were given by the

complainant in his E.ILR. Co-accused Bachal Fakeer and Abdul Rasool Shah

having similar role had already been acquitted by the trial Court on same set

of evidence and their acquittal has not been challenged by the State. As

argued by A.P.G the appellant had remained fugitive from the law for about

* a noticeable period nor he did surrender before the trial Court is sufficient to

maintain conviction against him carries no weight. We are of our considered

view fha{-one'ca'nnot be con

when merlts of lhe Lﬂbe are Eavouunb o an ac_cuseal, beside co-accused

namely Bachal l'aqe-n "luruo and Abdul Rasool JLU‘!L}D with identical role

§ have already been acqultted by the trral Cou1t vide ]utlgl']'IOl"ll dated

14.09.2002. Vide ol special case No. 42 of 1994 and new special case No. 283

.uf'- 1997 Re: the states VS Bachal F'lqcer and others. In the instant case

; Bvldcnce of the prosecution wnnuses has already been disbe]ievcd by the

ngdimt co- av.uuqed lhe:efm e, same mnnot be belwvccl against the

o aso ui I\luhnmnmd J‘\Slf V.

p'e'}lant. Rixference can be had from lh

victcd upon he basis of absconscion particularly
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State (2017 SCMR «480). However, at the time of his arrest he was having, an
unlivensed pan in his possession. Ax admitted by the P Ws they were not
known to each other yvet the appellant after his arrest was not subjected to

ientitication parade which, in our view, was necessary. It has Dbeen

transpired/proved through medical evidence; available on record, all the )
four deceased died due to their un-natural death, we have to see whether
present appellant together with co-accused had committed their murder.
Complainant PC Qurban Ali had not identified him during trial; however, he
admitted and supported the contents of FIR to the effect and extent of
occurrence of the incident. Some of P.Ws have also not implicated him. Per
their evidence, some of P.Ws had deposed that appellant at the time of
incident was having KK, at the time of his arrest he was found in possession
of the Gun, which is not an offensive weapon. No specific role is assigned to
him. In such eventuality, it can safely be said that case of prosecution is not

free from doubt, The cloubt, as has been observed by superior courts, ever

goes in favour of the accused.

We have heard the counsel for the parties and have gone through the
material made available before us on record. We are of the view that
prosecution has miserably failed to gather concrete material and tangible
~evidence to connect the appellant with the chain of offence. For the detailed
reasons to be recorded later on, instant appeal is allowed. Impugned
judgment dated 27.04.2013 passed by learned Sessions /Special Judge STA,
Larkana is hereby sct aside. Consequently, we by extending benetil of doubt,
acquit appellant Muhammad Sachal son of Muhau.'tmnd Umar Tunio from all

the charges. The appellant is in custody; therefore, he shall be released
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(orthaith if his custody is no more required for any other case/crime. For the
foregoing reasons, Criminal Revision Application filed by legal heir of ¢
ceased Abdul Haleem, has become infructuous, which is also hereby

2.
(PL L

desmissed

. Judge

Judge
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INCUE HIGHLCOURT O SINDILCIRCUIT COURT
LARKANQ

CRIMINAL JALL ALPEAL NO.D-32 OF 2013

&
CRIMINAL REVISION APPLICATION NO,D-25 OF 2013

PRESENT:

MR. JUSTICE MUHAMMAD SALEEM JESSAR
MR, JUSTICE ADNAN IQBAOQL CHAUDHRY

Appellant Mohammad Sachal _Tunio, in_Jail Appeal No.D-32/2013 and
respondent No.2 in Criminal Revision Application No.[)-25/2013 through
M. Rafiq Ahmed Abro, advocate.

Applicant/injured PW__Shahmeer (through _his legal heirs) in Criminal
Revision Application No. D-25/2013 and respondent in Criminal Jail Appeal
No. D-32/2013 through Mr. Naushad Ali Tagar, advocate.

Mr. Sharafuddin Kanhar. APG for the State.

Date of hearing:  22.01.2019.
Date of Judgment: 22.01.2019.

JUDGEMENT

MUHAMMAD SALEEM JESSAR, J:- By this single judgment, we intend to decide

Criminal Revision Application No.D-25 of 2013 filed by injured PW Shahmeer Morio |
(through his ‘legal heirs)  seeking  enhancement of the sentence of |
éonvictr’appcllanlr‘accus-cd Muhammad Sachal Tunio, and Crirﬁinal Jail Appeal No.D-32
of 2013 filed by the appellant Mohammad Sachal Tunio against the conviction and
sentence awarded to him by the trial court/learned Sessions /Special Judge, suppression
of Terrorism Activities (STA) of 1975 as both arise out of one and same judgment vide

impugned judgment dated 27,04.2013.

S T

Through jail appeal, the appellant has assailed the Judgment dated 27,04.2013 passed by

Sessions / Special Judge, STA, Larkana in Special Case No. 288 of 1997, whereby

\ appellant Muhammad ‘Sachal Tuﬁio -wnsl-conirictcd under section 302(b), 324 and 395,
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pPPC and was centenced to undergo imprisonment for life under section 302(1), PPC, and

R.1. for seven years for offence under section 395, PPC and 1o pay fine of 124.200,000/-

. and in case of default in payment of fine, 0 further sulfer S.1. for two years morc.

However, benefit of section 382-B, Cr.P.C. was extended to him.

g The briel facts of the case arc that on 09.04.1994, at ubout 2145 hours,

complainant, PC Qurban Ali Solangi, lodged FIR on behalf of the slate at Police Station,

Naudero, stating therein that he along with PC Hakim Ali, duly armed with official

weapons. left Police Station under entry 17, at about 1700 hours for patrolling in village

Pir-Jo-Goth and when he was patrolling the area, at about 2045 hours, PC Hakim Ali

stayed at the shop of Ghulam Murtaza Abbasi where Ghulam Murtaza son of Ghulam
Rasool Kalhoro, Moula Bux son of Muhammad Usman Kookari, Rasool Bux son of Lal
Bux, Muhammad Haleem son of Muhammad Rajal Morio, Muhammad Murad son of
Kalu Khokhar, all resident of Pir-Jo-Goth, Taluka Ratodero, were sitting in the shop and
he went for patrolling towards the town from its main street, in the meantime he heard
<hots of Kalashnikov burst whereupon he returned back and after taking side of the
street. also fired 4/5 rounds upon accused and also noticed three persons duly armed with
K Ks who were running towards western side. On hearing the fire shot reports and noise,
Abdul Rasool Shah and other villagers also rushed towards the place of vardat, where
they saw PC Hakim Ali, Ghulam Murtaza, Mola Bux, Rasocol Bux, Muhammad Haleem
and Muhammad Murad, all lyi'ng on the ground in injured condition, out of whom PC
Hakim and Moula Bux succumbed to their injuries at the spot. On enquiry from injured
Ghulam Murtaza, he [complainant] was informed that three culprits duly armed with
K Ks entered the Shop, overpowered PC Hakim Ali and afier robbing K.K and bullets
from him. fired a burst upon them. He further stated that due to the firing, they received
injuries and PC Hakim Ali and Moula Bux succumbed to their injuries. Some of the
- culprits standing outside the tea shop robbed the customers of their cash etc.; and also
ook away two dish receivers from the hotel and went away towards west. In the
meantime, the SHO along with his stafl’ arrived at the place of vardat and he narrated the
shove facis to him (the'SHff)) who directed him to repont the incident. Afier registration

ofthe FIR, the dead bodies and injured were referred to Hospital.

/J’ (J-?
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' Praring Investyiation, s tsed Abdu! Basool Shah and Duchal |k were srrested

by the Polive and were chisblaned showing aceused Sochinl, Sheroo, Abdul Keran, Abdul
Ravool Juncio and Mushtag wn absconders, who were ultimarels declsred proclaimsd
efiendvrs afler publication in newspaper. The charge npains accused Abdul Pasonl Shai
aid Tachal Fakis won framed to which they pleaded not puilty and claimed mal By a
wpatate pidpment dated 1492002 passed by Specinl Judge (for STAY Larkana, 1o

sSpevial Case No, 421994 (new No. 288/1997), these nccused were scquitted

a4 After completing the investigntion, challan was submitted i1 the competent court

of law against the present appellant. A formal charge was framed sgamet the accused o
which they pleaded not puilty and ¢laimed 10 be tried.
5. The prosecution, i order 1o prove its case, exasmined injured PW Ghulam

Murtaza at. EX.7, who produced his 164 Cr.P.C statement at Ex 7'A: PW Ardullah was

exgmined_at_Ex. 8. Thereafter the state_counsel moved application to give up the PW

Asadullnh vide statement ut Ex.9, PW Shahmir was examined at Tx 10 who produced his

164 Cr.P.C statement at ExX. 10/A. PW Muhammad Murad was examined at Ex.11, while
PW Gulab Khan was examined at Ex.12, Thereafter accused Abdul Rasool Junesjo was
arrested and produced under subsequent report whereupon the amended charge was
framed against the accused Abdul Rasool Shah, Bachal Fakir and Abdul Rasool Junejo w
whicly they pleaded not guilty and claimed trial. Thereafter the prosecution examined PW
Wahid Bux at Ex.17 who produced his 164 Cr.P.C statement a1 EX.17/A. PW Gulab
Khan was examined at Ex. 18, while complainant, PC Qurban Ali, was examined 2t
Ex.19 who produced FIR at Ex.19/A, PW Ghulam Murtaza was again examined at Ex.20
while PW Abdullah was examined at Ex.2] and thereafter leared state counsel filed
Statement to give up PW Noor Muhammad vide statement at Ex.22. Mashir LNC Abdul
Ghani was examined at Ex.23, who produced mashimama of arrest of accused Bachal a1
Ex.23/A while PW Shahmir was again examined at Ex.24. DrAmjad Ali Shah was
examined at Fx.26 who produced postmortem report in respect of deceased Abdul
Haleem at Fx.26/A while Dr.Rahim Bux Baloch was examined at Ex.27 who producaed

provisional as well as final medical certificates in respect of injured Mubammad Murad

and Ghulym Murtaza und postmortem reporl in respeet of deceased Rasool PBux at

/N
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- judgment dated 14.9.2002

P d7A to B Thereatter PW Rehmatullah was examined at Ex.28 who produced

pashirnamas of jnspection of dead bodies at Ex.28/A 1o 28/D respectively. The state

counsel then filed Statement giving up PW Mubammad Murad vide statement al Ex.30,

Thereallor Civil Judge & FCM Dad Muhammad was examined at Ex.31, who produced

emo of identification at EX.3 /AL Inspector Niaz Ahmed Abbasi was examined at Ex.32

while Civil Judge & FCM Aftab Ahmed Arain was examined at Ex,33. PW SIP Nazir

Ahmed Waggan was reported 1© had been expired vide statement of process server HC

Bashir Ahmed at Ex. 34 and his well conversant HC Abdul Sattar was examined at Ex,

35, PW PC Gul Bahar was examined at Ex.36 who produced receipts of delivery of dead

" bodies of Moula Bux and PC Hakim Al at Ex.36/A and B. Dr. Muhammad Yaqoob was

examined at Ex.37 who produced postmortem reports in respect of deceased Moula Bux
and Hakim Ali at Ex.37/A and B. Thereafter the side of prosecution was closed vide

statement at Ex.39. The case against accused Bachal Fakir and Abdul Rasool Junejo

ended in acquittal and the case against absconding accused was kept on dormant file vide

at Ex.42. On 30.10.2011, present accused Sachal was arrested

and the case was re-opened. The charge against present accused Sachal was framed 10

which he pleaded not guilty and claimed trial. The prosecution then examined PW ASI

Nazar Muhammad Abro at Ex.4, who produced mashirnama of arrest of accused Sachal

and recovery at Ex.4/A. Thereafter the learned state counsel moved application adopting

the evidence of PWs Dr. Amjad Ali Shah, Dr. Rahim Bux, PC Gulbahar and the

remaining PWs, carlier recorded by this court, subject 10 right of re-examination, vide

statenent at Ex.5. The process issued against witnesses Muhammad Murad, Gulab Khan,

Wahid Bux and Rehmatullab bore no fruit and they were reported to be expired, vide

statement of the process server ASI Nazar Muhammad Abro at Ex.6. ASI Munawar Ali

was examined at Ex.7, HC Qurban Ali at Ex.8 while PW Shahmir, Abdullah and Ghulam

Murtaza were examined at EX.9 to 11. Thereafter PW ASI Abdul Ghani Abro was given-

up being examined in earlier round vide statement at Ex.12. PWs Dr. Syed Amjad Ali

Shah and Dr. Rahim Bux Baloch were examined at Ex.13 and 14 who adopted their

statements recorded earlier in.c'asc of co-accused. PW investigation officer/SDPO Niaz

%
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Alned Abbasi wis ¢ conlned at £ 14 and thereafter e slde of proxecutinn Was tloscd

' 4
vide sttt rat s 158

8 Ao uied Abdul Rasooel Shah wau n',mrtrd 1o have expired durng pendency of the

il hence proveedings aganst him were abated ndler complying with codal Tormalities

1he present aecuned was examined under section 342 Cr .. e elptmed b el

L be pnovent and submitted that he was unaware phoul the registration of the case and

was i Savei Arabig and further added that he wos implicated fal ely at the instance ol

Al Hyder Tunio, due o old rividry. However, he did not examing himself on vath not

produced any witness in his defensc.

8. We have heard leamed counsel for the appellant as well as Jeamned State Counsel

and pcmwd the material availuble on the record.

Q, Learned counsel for the appellant contended that the appellant has been falsely

ivolved in the present case ol the behest of one Ali Hyder Tunio on account of old

rivalry. He further contended that the wial Judge has passed (he impugned judgment

without properly appreciating the evidence brought on the record and without applying

his judicious mind to the fuctual and legal aspects of the case. He further contended that

there are material contradictions in the evidence of the prosecution witnesses which

create serious doubts in the prosecution case. Learned counsel referring to the contents of

the FIR, pointed out that the name of the appellant does not transpire in the FIR as the

came was lodged against unknown persons. While referring 10 the deposition of PC

Qurban Ali, learned counsel submitted that this witness did not identify the appellant who
was present in Court at the time of his deposition. It was also submitted by the learned

counsel that there are lacunas in the prosecution case and attempts have been made by the

prosecution 1o improve its case. Learned counsel finally prayed that this appeal may be
llowed and the appellant may be acquitted of the charge.
10.  Conver:ely, learned APG fully supported the impugned Judgment and stated that

the prosecution has been able 10 establish its case beyond any reasonable doubt. He

submitted that the appellant was fugitive from law for  considerable long time and he

did not surrender before the wial Court and this fact is sufficient 1o maintain his

conviction and sentence. learned APG ulso submitted that the prosecution Withesses

/e
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have fully implicated the present appellant in the commission of the crime. While
concludmgp his arguments, leamed APG contended that the impugned judgment has been
pecsed i accordance with the law after considering cach und every point invelved in the
case ond. therefore. prayed that present appeal may be dismissed and the conviction and
sentence awarded to the appellant may be maintained.

11. Leamed counsel for the applicant in Criminal Revicion Application No. D-25 of
2013, while adopting the arguments of the learned APG, further submitied that the
sentence of life imprisonment awarded to the present appellant is not sufficient as four
innocent persons lost their precious lives in the incident. In such view of the matier.
according 1o the learned counsel for the applicant, the appellant does not deserve any
leniency or concession as he was involved in a heinous crime. Learned counsel while
referring to the deposition of PW Ghulam Murtaza, submitled that this witness has fully
implicated the present appellant in the instant crime and the case stands proved against
him. Therefore. the learned counsel prayed that since the prosecution has successfully
proved the case against the present appellant, therefore, the sentence of life imprisonment
awarded to the appellant may be enhanced to death,

12. At the very outset, it may be stated that the contention of the learned APG that
since the appellant was fugitive from law for a long period and this fact is sufficient for
mazintaining his conviction and sentence, has no force as the fate of the appeal is to be

decided on the basis of the evidence on record. Learned trial Court, on the point of

absconsion of the zppellant, held as under:

= Admittedly. the accused Sachal remained fugitive of law for about 17 years
despite the fact that his real brother Bachal faced trial of his case as accused.
Accused Sachal has no plausible and reasonable explanation for his long
abscondance, thus is deliberate and willful abscondance will be treated as sirong
piece of cerroborative evidence in prevailin circumstances of the present case.
The reliance is placed on PLD 2008 SC 298, 2004 P.Cr.L.J 1129, PLD 2005
Pesh. 243, 2005 SCMR 1906, 2009 SCMR 471, 2009 P.Cr.L.J. 421, 2010 MLD

1320 and 2011 P.Cr.L.J, 113.”

13.  In the case reported as Rahimullah Jan v. Kashif and another (PLD 2008 SC 298),

relied upon by the learned trial Court, 8 Full Bench of the Hon'ble Supreme Court was

¢ conclusivespraof of guilt of accused person. It is

N\

pleased to hold mere absconsion is no

/9
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a SUspIcious ¢lre ance woui
only @ SUSpICIoUs clreumstance against an aeeused that he was found guilty of offence

However, suspieions after all are suspicions, The same cannot  take the place of proof.

[he value of abscondance, therefore, depends on the fucts of euch case, The absconsion

of the accused may be consistent with the guilt or innocence of the accused, which is 1o
be decided keeping in view overall facts of the case.

14.  The learned trial Court also relied on the case of Mst. Door Nazi and another v,
Yusuf and another (2005 SCMR 1906) on the point of abscondance of the accused /
appellant.  However, the Hon’ble Supreme Court in this case also has held that
abscondance of accused is not conclusive proof by itself to establish guilt of the accused
and its probative value depends on the facts and circumstances of each case. In the cited
case the incident took place on 29.11.1990 at 12.30 pm and FIR was lodged by the
complainant on the same day at 1.00 p.m. which contained full details of the incident.
However, this is not the position in the case in hand as the there is clear contradiction in
‘the FIR and the depaosition of the witnesses, While the FIR was lodged against “three
unknown persons” the deposition of the witness Ghulam Murtaza states that he
identified the accused persons but did not disclose their names to the complainant due to
injury. This statement is not believable for the simple reason that if PW Ghulam Murtaza
informed the complainant that three persons overpowered them, he could have informed
the complainant that the accused were identified by him and should have disclosed their
names to the complainant.

15.  In view of the above, the case law cited by the learned trial Court is of no help to
the .prqsecution. It is surprising that the learned trial Court relied on these cases to hold
ﬁuat abscondance of the appellant was proof of his guilt as the cases clearly hold
otherwise.

16."  So far as merit of the case is concerned, learned trial Court formulated two points
for determination; (I) whether deceased Hakim Ali, Moula Bux, Rasool Bux and
Muhammad Haleem died unnatural death on the fateful dﬁle; and (ii) whether present
accused (i.e. the appellant I_lerein) alongwith absconding accused in prosecution of their
common object during dacoity, commiﬁcd Qatl-e-Amd of the above deceased by means

of firc arms and caused injuriés to PWs Muhammad Murad and Ghulam Murtaza and

/19
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vy Pt diapite ne it hay been cstaddiched by i ldene e thatl tiw

L e gl Yave dis ’
v o ¢ e potatural desth dae 1o Toe arm gygunes on e Ludefid date

Hy y, @ A ;s " :
ek o wovotid point peguites conkiderasion o bee whethit the sppellza and co

cuse] have cau iecd theif deathe

earned tria) Conrt noted i pre secttdon hus pdduc e noulsy evdence ol femat

rons, pamiely, complainant Qurban Ali Solangi. and 1We Shadumir, Abdullah and

e P . 2 2
Cholany Murtaza  Complainant Qurban Al during his deprsition produced the [ty

which was Iodeed by him @t PS Naudero, While lodging the FIR. the comp

wnader

“Auw £ oam fere o P8 and lodging FIF that unknown accused persons
nterfering mn our legal duty and by making fiting # 1t Kalashnikos upon us Wit
cepention fo Aill hove committed murders of PC Hakim Ali rd Moula Bus KoroTi
ard caused njuries to Ghulam Murtaza, Rasool Bux, Muhammad Haleem and
Vuhammad Murad The Jaces of the aecused wers open would be wdentified of

SOER again ..

18 Jt may be worth mentioning that the PC Qurban Ali, the complainant. i na? €3¢

witness of the incident as he was not present at the place of vardat and the FIR wa
nly from PW Ghulam Murtaza

Jodged by him on the basis of information gathered mai

19 PC Qurban Ali. the complainant, in his deposition stated that “Gh. Murtaza told

~<ons overpowered him who were having open faces. they snatched KK ol

ish Receiver and have also

e

i

that 3 _pe
1ahim Al and have caused them injuries as well as robbed D
im Ali. He disclosed that he can identify the culprits if see them

hulam Murtaza can inform PC Qurban Alj that three persoas

robbed KK of PC Hak

again.” Now, if the said G
overpowered them. he could, and should, have informed him shout the names of the
vhose persons, if they were known to him, so that the same were incorporated ia the FIR.

ion of thie names of the accused in the FIR would have made the prossc ution case on

Ment
better footing compared to lodging of an FIR against unknown persons.
0. PW Ghulam Munaza in his deposition (Page 101 stated as under:

“1 identified the culprit who was amed with 3 shot gun and entered in my shop 10
be Abdul Kerim Tuaio rfo Village Hakra, while the culprits who caused us
injuries were identified by me as Suchal Tunio and Mushtague Morio. Both these
weopsed aore secn by e &l the Onag of Abdul Rasool Shah two days before s

mncident
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4] In this deposition he states that he Identified one of the culprits ns Abdul Karim
punio who was armed with gun and rest of the eulprits were anmed with KKaves were
identiticd by mie as Sachal Tunio and Mushtague Morio,

1, Ihe same version finds mention in the FIR (page 153 of the paper book) a-
jollows: “Ghulam Murtaza stated that we were sitting in the shop, then three
persons armed  with  Kalashnikovs came into  the shop, while coming (hey
overpowered PC Hakim Ali and snatched his Kalashnikov and bullets and fired
burst of Kalashnikov upon us, to which we received injuries and PC Hakim Ali and
Moula Bux Kokari died on the spot.” The incident narrated by Qurban Ali in hiv
deposition as well as in the FIR is almost the same and it clearly demonstrates that the

names of the accused were not known to any one and the statement of Qurban Ali in the

FIR, that unknown accused persons commitied the crime is based on the information

supplied by PW Ghulam Murtaza. In his 164, Cr.P.C. staternent, PW Ghulam Murtaza
tried 1o cover up this lacuna by stating “f could not tell their tames first due to receiving
injuries. When I returned back from Hospital Syed Abdul Rasool Shah has visited me
severally and I said [to] him that namely Sachal Tunio, Mustoo @ Mushtag Morio who
were available sitting in his otaq two days before the incident, they have committed the
offence and 1 have identified them well and you are involved in this offence.” This
statement of PW Ghulam Murtaza is in direct conflict with his statement made to
complainant Qurban Ali wherein he states that “3 persons overpowered him...” and does
not disclose name of any one of them. The reason given by the PW Ghulam Murtaza for
pot giving the name of the accused earlier is that he could not do so due to receiving
injuries. This is hardly acceptable justification as in case the accused were known to him
and he had identified them at the spot, then he should have mentioned their names 10
Qurban Ali who could have incorporated the same in the FIR. This statement is also
belied by the deposition of Qurban Ali (Page149 of paper book) who stated that Ghulam
Murtaza told him that he can identify the culprits if he sces them again. This clearly
means that Ghulam Murtaza, at the time of the incident, was not aware as (o who were
the culprits, however, afterwards he tried to improve the case ﬁud named the appellant as

une of the accused / culprit and also stated that he saw him two days before ul the olug of

CamScanner


https://v3.camscanner.com/user/download

10

Abdul Rasoaol § ) ig e .
hah, This is not only conteadiction in the statements of the two PWs but
also i case ol improvement,

23. It 15 also wo ntions ¥ {
orth |mnhqnmy_ that though it does not transpire from the FIR that the

appellant was known to any of the PWs, still his identification parade was not conducted

by the trial Court, This is alse a legal infirmity in the case of the prosecution.
, Vs Thaniad s A - ;
24 he learned trial Court, while believing the evidence of Ghulam Murtaza, relied,

inter afia, on the case of Mushtag Ahmed. The State (2000 P.CrLJ. 1136), wherein a
leamned single Judge of the Lahore High Court held as under:
:‘[mplicil relisnce can be placed on 4 s litary eye-witness i ing inherently
e e e T Tl
25. In our opinion the above cited case does not support the finding of the learncd
single Judge as the cited judgment clearly holds that reliance can be placed on a solilary
eye-witness if there I3 nothing inherently improbable or contradictory in his statement. In
the present case there is contradiction in the evidence of the PW Ghulam Murtaza and the
contents of FIR. Therefore, in the absence of any corroboration by some other evidence,
the deposition of Ghulam Murtaza cannot be believed.
26.  PW Muhammad Murad has stated in his deposition that: “I had not identified any
culprit. 1 was examined by police. I cannot say whether the present two accused were
amongst the culprits.” Thus he clearly absolves the present appellant of the charge.
27. PW-5, Abdullah son of Mohammad Chuttal Kokari, during his examination in
chief stated that “All the accused were with muffled faces, therefore, [ .....(not legible)
any of them. I was not examined by police but examined at time of trial earlier before

trial court,”™ This is also a contradiction in the evidence of the PWs as PW Ghulam

Murtaza stated that only one of the accused was with muffled face while this PW states

that all of them were with muffled faces,

28.  In the present case, there are many circumstances which create doubts in the
prosecution case, Even an accused cannot be deprived of benefit of doubt merely because
there is only one circumstance which creates doubt in the prosecution story. In the case

teported as Tariq Pervaiz vs. The State 1995 SCMR 1345 the IHonourable Supreme Court

¢ held has under :- A

.

/2¢
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“The coneept of benefi
ptof benefit of doubt to an ucensed 1y dveep-rooted in our comniry,

for glving -‘"I””' ‘." neflt of dovbt, (tis not necessary that there should be many
(.:_;“m::.w;;m :f\ :n aling doubls. If there is a clreumstance which creates
reasenabte doubt In o pradent mind abowt the puilt of the accused, then the

aecused will be entitled to the bene
encfit not as « matier of yrace AHICCSN
but as g matter of vighe R

29, 1tes well settled principle of law that the proseeution is bound under the Jaw to

prove its case against the accused beyond any shadow of reasonable doubt, It has also
been held by the Superior Courts that conviction must be based and founded on
unimpeachable evidence, and any doubt arising in the prosccution case must be resolved
in favour of the accused. In the case reported ns Wazir Mohammad Vs, The State (1992

SCMR 1134) it was beld by Honourable Supreme Court as under:

“In the criminal trial whereas it is the duty of the prosecution fo prove its
case against the accused to the hilt, but no such duty is cast upon the
accused, e has only to create doubt in the case of the prosecution.”

30.  In another case reported as Shamoon alias Shamma Vs. The State (1995 SCMR

1377) it was held by Honourable Supreme Court as under:

“The prosecution must prove its case against the accused beyond
reasonable doublts irrespective of any plea raised by the accused in his
defence. Failure of prosccution to prove the case against the accused,
entitles the accused to an acquittal. The prosecution cannot fall back on
the plea of an accused to prove its casc......Before, the case is
established against the accused by prosccution, the question of burden
of proof on the accused to establish his plea in defence does not arise.”

-

31, So far identification parade is concerned, that too, is not free from doubt as PW-7,
Shahmir, stated in his déposilion (Page 169 back) that after about one year of the
incident. 1 had identified accused Abdul Rasool Junejo before the Civil Judge & FCM.
Ratodero. in a test identification parade, However, this very witness stated that Abdul
Rasool Junejo was not among the dacoits. He further deposed that "It is correct that at the
time of identification parade, accused Abdul Rasool Junejo had complained to the Civil
Judge & FCM, Ratodero that he (the accused) had been shown o the witness [Shahmir].”
Thus. on the one hand he identified the accused Abdul Rasool Junejo in identification tesl
parade and on the other hand he stateti that said Abdul Rasool Junejo was not amongst
the dacoits and that the identification parade was not free from doub as the said Abdul
Rasool Junejo objected to it by complaining to the Civil Judge &IFCM. thut he was shown

1o the witness before the identification test.

193
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12, Learned trial Cour ile Ghio
: rial Court, while discussing point No.,2, observed as under:

“He |PW l.jhulfun Murtaza] identified the culprit who wus anned with a shot gun
and entered in his shup to be Abdul Karim Tunio, resident of village Hakra, while
the culprits who caused them injuries were identified by him as Sachal Tunio and
Mushtaque Morio. Both these accused were scen by him at the otag of Abdul
Rasool Shah two days before this incident, *

3. Learned trial court, while relying on the cases reported as 1985 SCMR 1834,
1994 SCMR 204 and PLD 2001 SC 181, observed that Ghulam Murlaza was only person
who had grappled with one of the culprits and snatched weapon from him and he has seen
the accused from close distance and had an opportunity to recognize the assailant, this
witness has convincingly explained that he had seen accused Sachal al the otaq of Abdul
Rasool Shah prior to this occurrence. Thus, the identification of accused Sachal is free
from mistake. This finding is result of mis-reading and non-reading of evidence. If the
learned trial Court had seen the FIR in juxtaposition with the deposition of Ghulam
Murtaza, it would have observed the contradiction in these two important picces of
evidence. While the FIR states that Ghulam Murtaza stated to the complainant PC
Qurban Ali that three culprits duly armed with K.Ks entered the Shop, overpowered PC

Hakim Ali and after robbing K.K and bullets from him, fired a burst upon them. He

further stated that due to the firing, they received injuries and PC Hakim Ali and Moula

Bux succumbed to their injuries, If he had seen accused Sachal in the otag of Abdul

Rasool Shah two days before the incident and he recognized him to be same person, then

why he did not name him and why he stated that “three persons” instead of stating that

“Sachal, Abdul Karim and Mushtaque Morio™ have committed the crime.

34.  However, very surprisingly, when he narrated the incident to complainant Qurban

Ali, who lodged the FIR based on information gathered from Ghulam Murtaza, he stated

that “three persons armed with Kalashnikovs came into the shop, ... In case he had

seen the accused persons two days before at the otaq of Abdul Rasool Shah and he

identified them during the incident, then what prevented him from identifying them by

name to complainant PC Qurban Ali so that their names should have been mentioned in

the FIR.

35, There is another aspect of the case also which requires consideration. Earlier

Special Case No,42 of 1994 (new No.288 of 1997) was filed in the Court of Special
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judge (STA), Larkana. which was decided vide judgment dated 14.9.2002 and co-
accused Bachal Fakir and Abdul Rascol were acquitted. The learned trial court n thu
case made following observations:

agi : ;Tuﬁtpf:::;flacof 11;: fb\:dence on record it is clear that there is no doubt
A cus { they have commilted an offence neither any of the
V8 have cposed that the present accused have fired at the deceased.  Aftler
going through the evidence on record, | am of the opinton that since PWsg
examined by the prosecution have not implicated the accused Bachal Fakir Tunio
and Abdul Rasool in all, 1, therefore, hold that prosecution has failed to prove the

"

case against the accused beycmd shadow of doubt. I, therefore, give benelit of
c;lotxbl 10 afcgse_d Bachal Fakir Tunio and Abdul Rasool Juncjo and wequit the
accused U’s 245(1), Cr.P.C. Both the accused are present on bail, their bail bond
stand cancelled and surety discharged.”

36. [hus. it is worth examination whether there would be any justification in
acquitting one set of accused and convicting another sct of accused on the basis of the
same evidence.

37.  The ‘rule of consistency” demands that if an uecused has been acquitted from the
charge by disbelieving evidence of certain wimess(es), other co-accused charged with
similar allegations is also entitled to the same concession / treatment. In this connection it

would be advanizgeous 1o refer 10 2 judgment of Honourable Supreme Court in the case

of Mohammad Asif Vs, The State reported in 2017 SCMR 450 wherein it was held as

under:
“ly i w frite principle of law and justice that once prosecition evidence Iy
divbelieved wih respeet (6.4 co-acewsed then they cannol be relivd wpon
with regard to the other co-aceused wunless they are carroborated by

corrohoratory evidence coming fram independent source and shall by
imimpeackable in natwre but that is not available in the present caye '

In another case reporied as Umar Faroogque v. State (2006 SCMIU 1605)
Honourable Suprerae Court held as under:
‘On exectiy the same evidence arsd in view of the jolnt charge, i 15 nol

'.'(.nmpref'vr.!:'b.*'v. as 10 how, Talat Mehmoaod could be acquitted and on the

scme assertions of the witngsses, Umer Farooque could be ¢ mvicred

In another case reported as Mohammad Akram vs. The State { 2012 SCMR 440}
the Apex Court while holding that sanwe set of evidence which was disbelieved qua the
involvement of co-accused could not be relied upen 1o conit i1 the nccused on a capital
charge, and acquitted the accusad.

38 The accumulative ofiect of the shave-noted contradictions, discrepancics,

infirmities, legal Naws and lacunss in the prosecution cese i3 that serious dents have been

put and doubts have been created in the prosscution case. it is well setded prmciple ol
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that the prosecution s bound under the law 1o prove (s cue aguinst the acoused

Jash
yeyond any chadow of reasonible doubt. In view of aloresald defects and facunas, it can
alely be held that the prosecution has not suceeeded in discharging such ol igation on s

}\BI‘-
10 In view of the above discussion, we are nol inclned to upree with the conelusion
reached bY the learned trial Court that the ocular twsthmony of the PWa proved

volvement of accused Sachal o conneet with the commission of the olfence beyond

sy shadow of doubt as the same is result of misreading and non-reading of the evidenie

40. Vide our short order dated 22.1.2019, we had allowed instant appe o) and wet naede

the impugned judgme

STA. Larkana and acquitted the appellant of the charge. Consequently, Criminal Bevision

Application No.D-
Above are the reasons for our short order dated

nt dated 27.4.2013 passed by the learned Sessions /7 Specinl Judpe

25 of 2013 was dismissed having become infructuons

22,1.2019,

41.

i

Judlpe

AN
o

Judg

Larkana. the 04" February, 2019.
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