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IN THE HIGH COURT OF SINDH, KARACHI

Present:

Mr. lustice Mohqmmad l{arint Khan Agha
Mn lustice Muharunrud Mobeen Laklto,

Criminal ]ail Appeal No.630 of 2079

Confirmation Case No.33 of 20'1,9

Appellant Muhammad Shaukat S/o. Haji
Muhammad Ramzan through Mr.
Muhammad Qadir Asif Toor,
Advocate

Respondent The State through Mr. Muhammad
Iqbal Awan, Deputy Prosecutor
General.

Date of hearing 22.03.2021

Date of Announcement 29.03.2021

IUDCMEI{T

MOHAMMAD KHAN AGHA, I:. 1'he appellant Muhanrrn;rrl ShaLrkat

in the instant appeal has assailed the judgment dated 30.09.2019 passecl lrv

Learned Additional Sessions Judge-VI, Karachi South in Scssions ('ast: No.28tr8

of 2014 arising out of Crime No.550 of 2014 U/s.302 PPC P.S. Ihat Ilasin, K,rr.rt'hi

whereby the appellant was convicted under Section 265-H (ii) Cr.l).C. l'or

commission of offence punishable under Section 302 PPCI anrl awarrclerl rlcatlr

sentence subject to confirtnation by this Court. IIe was also clirectecl to Pa1' ,r Iinr'

of Rs.300,000/-U/S.544-4 Cr.l'}.C, payable to the legitl ht'ir'.s of clcct-,.rst,rl .lntl iir

default of payrnent he has to unclergo simple imprisclnrnent for one ycalr nl()re .

2. The brief facts of the prosecution case as stated in the FII{ are tlrat or-r

27.09.2074, SIP Muhammad Arif Khan posteci at lloat Ilasirr [)olict,St.rtiirrr

Karachi was busy in investigation antl wherr he reacher-l at Srnart School silrratrtl

at Plot No.D-121, Block-5, Clifton, Karachi he saw that cleacl Lrodv ol-chor,r'kirl,rr'

Ali Bux son of Muhammad Hasan agerl about 27-28 years, was lvirrg .rt tlic
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reception of the school. Ilhereafter SIP Muharnrnacl Arif Kharrr preprarrr'rl rr)p1r;-[

under section 174 Cr.P.C. on the pointation of maternal cousin of thr.: r{t:r't'tlsr'(l

namely Lutaf Ali and Liaquat Ali and the clead bocly of cleceased w'.ts st'ut to

Jinnah Hospital through Chippa Ambulance to ascertain the crlusu of tlr'.rtlr .rrrtl

postmortem. Thereafter he obtaineci the postmortem report anci cause ol rleatlr

from MLO Dr.Zaryan and handed over the clead body to legal heirs ttl r-lctr,tst'rl

for burial.

3. After cornpletion of the usual irrvestigation charge slteet of the ci'rsc \A',rs

submitted before the concerrled Judicial Magistrate who aftcr taking c()l{ni/..rnr'i'

sent the R&Ps of the case to the Court of District and Session Judge, Kar.rchi

South arrd o11 1,5.09.2017 R&Ps of this case wL're rcccivccJ Lrr tht' ('oru't rrl

Additional Sessions Juclge-Vl South, Karachi by wav of transfer for tlisposal rrr

accordance with law.

4. The prosecution in order to prove its case examinecl 06 w,itnt,sst's .rntl

exhibited various clocuments anrJ other items. T'he staternent of accuserl \^'as

recorded under Section 342 Cr.P.C in which he cieniecl all the allegatiorrs llr t,li'tl

agaihst him. The accused did not examine himself on oath or call anv witrress irr

support of his defense case, After aprpreciating thc crrir-lcrrcr'()rr rcr.'orrl tlrt,tr"r,rl

court convicted the appellant ancl sentencec{ hirn as sc[ out ec]r'lier irr this

judgment. Hence, the appellant has filed this appeal agir inst t'orrv ictitrrr.

5. The facts of the case as well as evidence prorlucecl lrefurrc thc tri,rl t-orrrt

find an elaborate mention in the irnpugned juelgment passt:rl lrv tlrr, tr"i,rl t rrtn I

dated 30.09.20L9, therefore, the same may not be reproduced here s() as to avoirl

duplication and unnecessary repetition.

6. After the reading out of the eviclence ancl the irnpugr-leci juclHnrent lt,arnlrl

counsel for the appellant candidly concerlecl that the frrosecution h;rr-{ Lr,',,r't.,.i tlrc

charge against the appellant beyclnrl a reasonable rloubt ancl tho aprpt,llant ()r.l

instructions rJid not want to challenge his conviction or argu(. his appcrll orr

merits but instead only requested that his sentence be reclucerl frorl Ilrr'tit'atlr

penalty to one of Imprisonment for life baser-l ol1 the followirrg rrr itrg,a tinil

circumstances (a) that he was a youllg rrralr of onlv 18 \'r,.rrs ol' .'rgr' .rrrtl \\ (rs

capable of reformation (b) that he was a first time offenc{er (c) that he ha,-i cr

family to support for which he was the sole bread winner (tl) that llrc

prosecution had failed to prove any motive fr-rr the murcier (e) tha[ br nrrl
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contesting his conviction the appellant had showrr genuine r"emt)rsc;rrrrl (t) th.rt

the attack on the deceased had not been particularly brutal.

7. Learned DPG based on the rnitigating circurnsLances put forvrrarr,l lrv tlrtr

appellantraised noobjection toa recluctir-rn in sentence frorl the rlcatlr [)r,n,titr to

life imprisonment. At this point it is worth rnentir'rning thart clespitc rr'F-)c(lt(,rl

efforts to serve the cornplainant he rernained unserv€lcl as he hacl slrrl-tcrl to sorrlc

unknown place and on the last date of hearing it had been ar-'ljourneci w,ith tht,

direction that the appeal should proceer--l on the next date of hcarinll rvrt[rout t.ril

and thus we have proceeded to decide this appeal.

B. Having gone through the evidence on recorcl and the irnpugntlr-1 juclgrrrcrrt

we are of the view that the prosecution has provecl its case arp,,ainsi tht,d[rf-r1,11,1111

beyond a reasonable cloubt in respect of tl-re offence for which ht- w,as c'h.rr'11t,rl

based on both oral and clocutnentary evidence, the fact that thc nrLrrrlcl'\\'(,.rIr()n

was discovered on the pointation of the accused at a place u,,hich orrlr, hc n,.-r.s

aware of and most crucially CCTV footage which showetl thc accuscll Lnn'\ ing

out the murder antl CDR data linking the accusecl to the plact. of tht,rrrrrrrl('r"()n

the given date and time, AII the PW's were also corrsistent in their t:virlt,r.rct.,anrl

made no material contractions and had no enmity with the appellant anrl as suclr

had no reason to falsely implicate him in this case anr.1 thus the only,issuc Lrelur.r,

us is one of sentencing.

9. We note that sentencing is at the cliscretion of the court anrl is not cl

mechanical exercise. In exercising its discretion the court slroulri crrrrsirigr

numerous factors such as the minimum and maximurn serrtence r,r,hich r'.rrr lrr,

imposed on conviction, the role of the accused, the gravitv of the offt,ut,, tlrt.
amount of loss caused, whether the accused shows al-ry kinc'l ol rt'nrorsc, rvlri,tlrt,r'

the accused is capable of reformation, the age of the appellant, the hcaltlr o[ tlrc

appellant, his conduct in jail and how long he has alreacly spent in jail etc. In this

respect reliance is placed on Muhammed fuman V State (201S SCMR 31ft) w,lrir.lr

lreld as under atP322;

"lnflicting corutiction nnd irnposing senlenrc is nol il utt,('lmttiul/ r,J(,/.r'r.sr,

but it is onerotts respoT'tsibility to in.flict, .[nir, rcilsotrill.,lr trttd rrdt'tlttrrlt,
sentence, cofttnlensurnte ruith grm,ittl nnd or set,eritry ot''rrintt, lookirrg trt

the motitte, attending nnd or mitignting circunrstnnces tltnt prolokt,d or
instigated commission of crirue nnd it inuolpes t'ortst'iotts ttltplit'trliort rtl
mind. lio n'mtheruaticnl farnruln, stuulnrd or rytrd slit'k t'tttrltl l,t,

prescribed ar set ottt to inflict cottttiction nnd settlutc,, su('lt lrtctttri (,(tt'tl
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fro* case to cnse andrulile undertnking ruch exercise Corrrt tntrst krep 111

light prottisions contained in Clmpters-lll nnd IV of tlrc 1). /). ('.

Unfortunately, no sentencing guideline is lnid dtxptt in Piliistltr, lltortglt

Courts haue set out certnin pnrmneters in ntfiilU r'iisrs /rs ltt rcltttl r.5

ruitigating and or figgrfiTtntiny circunrctnnL:es thnt ntnrl ruilrr(tnl trllrrrrltotr

and or uarying in conuiction and or sentence witlin llu' prrtrtttt'ltrs
prortided under the charging or pennl prouisiotr" .

10. We find the mitigating factors made out bv the aprpellant r{o jrrstilr ,r

reduction in sentence from tl-re cleath penaltv to the alternate senterrce of litc

imprisonment keeping in view that this was a case of circurnstarrtial t,r'ii1(lr"l(-(.

where extreme care and caution must be exercisecl,

11. Thus, whilst taking into consideration the arguments/rnitigatinl,, t.rt-tols

justifying a reduction in sentence of tl're appellant we by exercising oLrr jutlit'ial

discretion under 5.423 Cr.IrC maintain the appellant's c()n\,'iction [ru t rnorlilr tlr.''

sentence of the appellant only to the extent that his cleath penaltv is rer.lur-t'tl to

life imprisonment and all other punishments such as payrnent of cornpensatiun

will remain in place.

12. The appeal stancls dismissecl except as tnorlificcl .rbovt' in [t'r'rrs ot

sentencing with the confirmatiorr reference being answerecl in thr: negativt:.

I l' zal'.llr.r.
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