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SPL. CR. +\.T. APPEAL N0'200 OF2022
Conf. Case No.09 of 2022'

Rizlvanullah Khan son of Muhammad

Ranbail Khan through M/l
Muzaffar Hussain Solangi and lrfan

Ahtned Memon, Advocates

The State through Mr' Ali Haider

Saleem, Addiiional Prosecutor General

Sindh along r'vith comPlainant

\,lul'ratumed Imtiaz Khan.

IUD G MENT

Mtinnunil Karin Khan Agha, l. Appellant Rizrvanullah Khan was tried

in rhe Anri-Terrorism court No.il, at Karachi in special case No.l? ot'

202linCrimeNo'777of2020rrnclerSection361/377.8130?/}lPPCr/rv.

Scction 7 of ATA,1997 registered at PS KIA Korangi, Karachi antl vitle

)urjgmcnt dateci 24.11.2022 appellant rvas convicted anr.l seutencetl as

u nden-

a) Ilor murtier o[ Ahmccl Khan to tlcath as Tazir under

.scction 302 (lr) PPC, Rizrvarrrtllah Kharr S,/o. Nlrthat'rrrnat'l

Itanbail Klran shall bu hnngctl b)' ncck till hr' i's dc'atl

(subject to confirrlation by the Flon'L'rlc High cottrt).
Convict is also linblc to P y rupccs 02 Nlilliorr to the Legal
I-leirs to the rlec{,'aserl urttlcr Scctiotr 5{4'A Cr.P,C. and in
case failure to pay srrch firre, he sl'rall further untlergo
simple Inrprisonmerrt of 06 nrorrths' Death setrtence is alscr

awarcleci to Rizwanullah u/s. 7(1) (a) of Anti-Tcrrorisnr
Act of 1997 (he shnll be lTanried by rreck till he is rleatl-
subject to confirnrRtion by the Hon'ble High Court) and
fine of Rs.50,000/- (fifty thousand), in case of non-
payn'lent of fine convict rvill further undergo S,I. for six
nronths.

/
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b) The appellant was awardad Rigoroue Impdsonment lor

life for offence u/s.364'A PPC.

c) The appellant was algo awarded Rlgorous .imprisonment
f.or 7 years and fine oI Rs,5,00,000/' (five hundred

tlrousand) for offence u/e. 377'8 PPC, in case of non-

payment of fine convlct will further undergo S'l' for six

months.

2. The brief facts of the case are that child namely Ahmed Khan aged

about 07 years son of complainant Muharnmad Imtiaz Khan' left his house

situated in Bilal Colony, Korangi Industrlal Area in evening ot 73'072JJ,20

for playing. As per complainant his son Ahmed Khan had not returned

therejore, he started search but to no avail' Since, the child was not lound

therefore comptainant Imtiaz Khan had finally lodged the FIR on

1,5.07.2020 undef Section g63/y PPC at PS KIA by narrating the same

facts.

3. After usual investigation the matter was challaned and the

appellant was sent up to face trial' He pleaded not guilty and claimed

rial.

4. In order to Prove its case, the prosecution examined 07 witnesses

and exhibited various items and other documents.. The appellant recorded

his statement under Section 342 Cr'P'C whereby he claimed that he was

innocent and had been falsely implicated by the complainant Party on

account of enmity. He did not give evidence on oath or call any witness in

support of his defunce.

5. After appreciating the evidence on record' the learned trial Court

convicted and sentenced the appellant as 6et out earlier and hence' the

appellant has filed this appeal agalnst his conviction and sentence'

.',
6,Thefactsandevidenceofthecasealesetoutintheimpugned

iudgrnent and there ie no need to reproduce the same in order to avoid

unnecessary rePetition and duplication'

7, Learned counsel for the appellant has contended that the appellant

is completely innocent and has been falsely implicated in the case on

account of enmity; FIR was lodged alter an unexplained delay of 2 days;

thattheappellantwasarrestedorrlyonsuspicionalteraconsiderable

delay in lodging the FIR and the onllr other evidence against him is his 
,
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extraiudiclal confesslon before thc pollce whlch is lnadmisslble in

u'vklence autl thl'[Act that he allogetlly lend the pollce to the remalns of the

t{u'cc'trsrt nnr.l ns such ll wnn n t'nst'o[ no legnlly admlsslble evidence and

lrrr nll or nny of the nbovo rensons llre nppellant should be acqultted of the

clrnrge l:y exteutllng lttm tltc beneflt of the doubt' ln support of his

conhrntlotrs hc ploced tellnnce on the cases of SaJJan Solangi v The 9tate

(2tt19 SCMR 872). Mst. Askar |an v Muhammad Daud (2O10 SCMR 1604)'

Azeem Khan v MuJahtd Khan (2016 SCMR 274), Rayyaz Ahmad v The

State (2017 SCMR 2026), Muhommad Pewez v The State (PLJ 20t19 SC

512), Naveed Asghar v The State (PLD 2021 SC 600), Mst' Asia Bibl v the

State (PLD 2019 SC 54) and an reported iudgment passed by the Hon'ble

Higlr Court of Sindh in Cr. Jail Appe"l No.234 of 2022 Muhammad

Arshad v The State.

8. Lrarned Additional Prosecutor General sindh and the complainant

fuIly supported the impugned iudgment as the prosecution had fully

proved its case beyond a reasonable doubt through reliable trust, worthy

and confidence inspiring evidence especially the fact that the appellant

had lead the police to the place where the remains of the dead body was

hidden which was a place which only he knew about from where the

clothes of the deceased had also been recovered and tfuough the

appeltant's extra iudicial conJession and that the death penalty was

applicable to this case due to the grievous nahrre of the offence agairst a

young child. ln support of their contentions they placed reliince on the

cases of GuI Muhammad v. The State (2011 SCMR 570),Hamid

Mahmood v the State (2013 SCMR 1314), Muhanrmad Siddlque v

Inspector General Frontler Corp. NWFP (2002 SCMR 956) and

Muhammad Azad allas Javald allas Jodl v the State (2019 SCMR

1s30).,

9. We have carefully consldered lhe arguments of the learned coursel

for the parties, manned the entire eviclence and reviewerl thc relevant case

Iaw.

10. Before proceeding further we are acutely aware that this is a very

heinous offence whereby a minor b"y h* been abducted, raped and

murdered in a most brutal manner which crime offends the very core ofI
,urJ.tl Page 3 of 9



society and humanlty however, as ludges we have to put such aspects

aside and tlecltle the gullt or lnnocenc@ of the appellant by dispassionatety

assessing tlte eviderrce before ue and comlng to a decision which is

supportetl by tlte atltnleslble evldence on record ond the governing law

and not by our emotlotts or own Personal feellngs. We can only be gulded

by the evidence and the law nnd nothlng else' In this respect we refer to

lhe cnse of Azeem Khon V MuJahtd Khan (2015 SCMR274) which held at

P,290 Para 32 as under;

'Sinilorly, nrcre luinous ot Sruesotne nalure of crime shall

not rlelmcl lln Giurt of Inw in any manner from llv due

rrlur* to iudge ntd mnl<e llu apprdisnl of oidence in a laid

down manner and to exlend tlubenefit of reasonahle doubt

to nn acca*d pernn being indefeasible and inalienable

right of on acqtsed. ln getting itfuence fiom llu nature ol

tlu cnrue dnd ollur extraneous onsideration might lend

tlu ludga to a palaily @rong @nclusion, ln lhat nent
thc justie toouldbe wsualty".

11. This position was reiterated in the later case of Naveed

Asghar v State (PLD SC 2021 P.600) in the following terms;

"The ruthless and ghastly murder of ftn Wrsons is n ctime

of luinous nature; but tlu lrightlul nahtre of oime should

not blur ttu eya of iustie, tllotoing emotions lriggered by

tlrc honifuing nature of the offene to preiudge tlu acotsd.

Cases are to be decided on tlu basis of aidence nnd,

midmce alone nnd not on the basjs of *ntimenls and

emotions, Gruesome,luinous or brutal nalure of the offeace

firy be relwntl at tlrc stage of mmding suilable

punishment after anviction; btrt it is totnlly inelannl nt

tlu etage of appraising or renppmising the midence

tntnilnble on record to tlelernine gtilt ol tle ncat*d percon,

ns possibility of nn innocenl ptson hnving Wen torongly

inooltnrl in coses of.such nnlure cnwwt be ruled out, An

ncareed person is presunted lo be innocenl till tlv li,,ile lE is

pruoen guilty bryond rensonnble doubl, nncl l&is

presunrptbn ol ltis itrnocence cottttrwes wtlil lhe

prosecution succeeds in prouing lhe chnrge agoittst hin
heyond reasonable doubl on lhe basis ol legally ndntissibb,

onfidene ittspiring tntshwrthy od reliable aidence. No

mntler how hdnous llu cime, tlu anstitttlionnl gtnrnntee

of fnir lrinl uniler Article '1,0A cannot be taken aruay from
tld nccusd. It is, llerefore, dfiy ol the court to nssess the

probatioeodue (oeight) of atery piee of atidence aaailnble

on reard in accortlance uith tlu xttled principbs of
npprecintion ol nidence, in a dispoxionnte, systemntic nnd

Y
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structured ,nannu without being infuenud by the nature

of the allegations. Any lendency to strain or stretch or

haplnzanlly npprecinte caidcna to rench a desireil or

populnr rlecisiort in n cnse nnrst he suupulously aaoided or

elr*, highly deleteious rcsults sriously nllecting propr
odwinistmtion of tiuinnl luslice will lolloto. lt mny be

prthrcnt to underline here tltat thc prlnciples of lair lrial

hmte now Wen gunrnntecd ns n Fundnnrentnl Righl undcr

Artiele 70A of the C-otstitulion and nte to be read as an

integral pnrt o! euery sub'anslitulional

bgislntioe instrumenl that denls tuith iletemination of cioil

fights nnd obligntions of, or criminal dnrge against, nn!

wrlon,"

72. After our reassessment of the evidence we find that the prmecution

has NoT proved its case beyond a reasonable doubt against the appellant

for the following reasorut:-

(a) The FIR was delayed by a period of. 2 days however-we do not

consider this to be fatal to the proseortion case as usuaUy when a

young child goes missing the priority is to search him out and only

tnen if the search is unzuccessful usually is the FIR lodged as in this

case and as such this slight delay of two days has been fuIly
explained. What ts of importance ts that the FIR was lodged.agalnst

,rrk.to*o Percons as the complainant did not know who had

abducted his sorl

(b) That with regard to the aMuction of the deceased who was

taken from a busy park in broad day light there is no eye wi tness'

(c) That although it is alleged that the appellant used to use the

park and was a local pereon of the mohalla there is no last seen

evidence. i,e that the appellant waa seen with the deceased on the

day on which he went missirg as would fulfill the requiremenb as

laid done ln Fayyaz's case (supra) and the later case of Muhammed
Abtd v State (PLD 2m8 SC 813).

(d) That according to tlre complainant's evidence he had susPected

the appellant from day one though he gave no basis for such

suspicion apart from the hearsay evidence that apparently -the
apfellant uied druga and his father who was an old friend asked

for'progress rePorto of the case. Significantly despite this suspicion
on the appeflant from day one he did not mention this to the IO
desplte thg IO interrogating other suspects to his knowledge during
this period wNch doee not aPPeal to logic, reaoon or cotrlmonsense.

Instead he informed the IO of his suspiclons 15 days after the

lodging of the FIR. Suspicion can never replace legally admissible

evidence which proves the commission of an offence. ln this resPect

reliance is based on the cases of Muhammed Pervalz (Supra) and

the case o[Asia Btbl (PLD 2m9 SC 64)

\

(e) The case against the appellant is therefore based on
circumstantial evidence, With regard to circumstantial
evidence leading to a conviction in a capital case it was held
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as under in Fayyaz Ahmed V State (2017 SCMR ?126) at

P.X)30 para's 5 and 5 whlch are reproduced as under;

"To bcllwc or rcly on clrcnnptatrtlal ealdeuce, the uell
settlcil auit deeply cnficnched prlnclple ls, tlnt lt ls

inpcratioc for thc Proseantlon to protkle oll llttks fu chaht

nu unbrokctr one, tohcre orc eul of the eame touches the

ilenil boity anil tlrc other the neck of tlu accused' Tlrc prusent

crse is o/srrclr 0 nahfie tdrcte nnuy links nre missing in lhe clnin'

To carry rrlnuictiott on n cnpital chnrge it is essenlial thnt courts

hnzte to dceply scnttittizt the circuntslnnlial euidencz because

fnbrtcatltg oJ sttch eolilmce ls not uncommon as we haae

noticeil in sonrc cases tlnts, oery minate and natow
exantiilation of tlrc same is necessary to secure the ends of
justice onil tlnt tlu Proseantion lns to establish the case beyond

nll rcnsnnble ilouhts, ns$ng on cita,rmstantial eoidence'

'Reasonable Doubt" does not mwn any iloubt bt'tt it must be

acconrpanied by suclt reflsotls, suficient to Wrsuade o iudicinl
nirtd for placing relinnce on it. If it ls shott of such stanilard,

it is better to iliscmil tlu samc so that an innocent petson

ttright not be sett to galloats, To druw an inlerence of guilt

Itom such eoidencc, the Court has to apply its Jttdlclal minil

with ileep thougltt and wtth dtta care and caatlon and

whenwer therc are one ot sotne inilications, shouing tlu
tlesign oJ the Proseattion of manufacfurlng and preparatiotr

of a case, the Courts haoe to show reluctance to beliette lt
unless it Ls Juiliciallg satbfieil aboat the gilt of accused

person anil the rcEdted chaln is maile oat atitlrout mlssing

Iink, othmoise at tandom diance on sr.tch aidance zoortkl

result ln faihre ol Jrtstice

It may also be kepl in mind tl:rl.t sonrctimes the imtestisnting

agency collecls cirauuslontiol evidence seens altpnrently

belianble ltotwaer, I the sttlct stnudafis of scnttilty are'

apptleit there woukl qpPedt nwy cracks a,lrl dotbts lu the

same uhlclt arc always lnhetent thereln and in tlnt case

Coilrts haoe to illscaril and dlsbellctte the sane." (bold

added)

In the case of Azeem K.han (Supra) the following was

reiterated with respect to circumstantinl evldence at P.290 as

under;

'ln cases of c\rcumstantlol eoldence, the Courts are to take

extraorillnary care atil cautlon before relyitrg on the same.

Circunalantinl midence, eoen if supported by defectbe or

inadequnle eoidena, cnnnot be mnde bnsis fot conttiction on n

cnpitnl clnrge, More yrtialnrly, tulllrn there nre indications of
dcsign in lhe'preparnlion of a ca* or introilucing ony piece oln.
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fabricnted eaidence, the Court should oluays be mindlul to tnke

extraordinary precauliotrs, so thnt the possibility of it being

deliberately nisled into fnlse inference and patently wrong

conclusion is to be ruled out, lherelore hard and fnst rules sluuld
be oyplied for cnrefully nnd nnrrouly examining circumstanlial

eoiilence ht sudt coges becattw clmnces offnbricatlng such aildence

are nhonys there, To Jttstlfu thc lnlcrence o/ gullt ol an

accnseil persorr, the ciramstanilal ealdence nrust be of a
quallty to be incontpattble wlth thc lnnocence of the

acatsed, If srtclt clrcurstantlal ettldence ls flot of tlrat
standarl auil quality, it zoottkl be lighly dangerous to rely
upon tlrc sante by autarililtg capltal putrlshmenL The better

ard safe course anould be not to rely upon it la securlng the

euils ol justice."(bold added)

-(

13. Thus,
evidence is
above.

keeping in view the law on circumstantial evidence what

there againet the appellant after the points mentloned

(i) That the appellant made a confession before the police the

day after his arrest on suspicion. lt is well settled by now
that confesslons before the police are inadmissible in
evidence. In this respect reliance is placed on Saijan (Supra)

as followed by this court in an reported judgment passed by
the Hon'ble HighCourt of Sindh inCr. Jail App*l No.234 of
2022 Muharnmad Arshad v The State. Significantly the

police made no effort to produce the appellant before a

judicial magistrate in order to record his confession.

(ii) It does not aPPeaI to logic, conunonsense or

reason tttat the appellant would confess to a caPital

case when there was no evidence against him and he

had only been arreeted on suspicion.

(iii) It is the prosecuHon case that the appellant a day

after his arrest lead the police to the hidden remairs

of the alleged deceased which was in a place which
only he would know about. However the police made

no entry that the appellant had agreed to take them to

the place where the body was and where that place

was prior to leaving the 1l5 which castes some doubt

on this solitary piece of corroboratory evidence,

Others mtght have known where the remains were

along with the clothes of the remains which any one

could, have found after L5 days as they were not

buried, In this respect reliance is placed on the casgs

of Safjan (Supra) and Aekar ]an (supra)

(iv)With regard to the body only remains were found
such as a skull, other bones and teeth. Ttris even
castes doubt on whether this was the correct bod ,*1
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in usual cours€ a body does not decompose to duch a

state within 17 days. In this respect reliance ie placed

on the case of Azeem Khan (Supra) whlch held as

under;

"Tlrc nbductee zuns killcd probably 2/3 days nfer

16.07,2006 tphile Picccs of borus uvre reauercd on

17.08,2006 tphicli twre nbo wurun by lhe laod
rtnter of .tlw clnruu! nntl mud as ntell. Accortling lo

the uell-knorun nretlirro-legnl iurist, MODI such

' llke destructlot of entlrc botly of hurtan belng,

oet of tcetnger ls not posslble wlthln tttto'

ntorttlts fuuu* sonte of visuras nude ol tough

tissues nnd fitlt sl<elebn of humnn body remain

intnct. This opinion of tlu iurist is basd on

omctical expeience in many cnses of this nature'
'iflstnnr;zs oi lL/ltich are gioen by him in tle Chapter

"STAGES OF PUTREFACTION OR DE-

COMPOSITION OF BODY'' ln this use' only

sailercd piees ol bones ruere recousred nnd not lull
slaleton 

'of 
hunnn body, tohidt by. -.;tsel[ 

X

unfuIinaile, being againsi the uell estnblished and

unioer*lly ,talni.ed juislic ainp on tlv
sub,l'ecl".(bold added)

(v) Evm though the DNA report found that the body

was the deceased it stated that it could not be

excluded that it was not the body of the deceased' i'e

the DNA match was not 100% certain'

(vi) That no cause of death has been established by

any medical examiner or medical or other report and

as such whether the remains were acrually of the

deceased is not categorically proven whilst his cause,

date and time of death remain unknown'

(vii) With regard to rape of the deceased there was no

semen found on the remains or the recovered clothes

or any other evidence to show that any rape had

taken place let alone to link such rape to the

appellant.

(viii) With regard to the ATA offence there is no'

evidence that the aMuction and murder of the

deceased was made with the desigo intent or

purpose to create terror and as such the provisions of

the ATA are aot appllcable in this case. In this respect

reliance is placed on the case of Ghulam Huseain

(2020 PLD SC 61)

(ix) That the appellant had no motive to abduct and

murder the deceased.

1
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(x) As for the recovery of the motor bike at the

accused's home this ls inconsequential as no one saw

thc accused abduct thc deceased on a motor bike or

evcn sec the accused nbduct the deceased at all.

(xi) That the appellant claims enmity with the

complainant due to an old family dispute.

14. Thus, we firld that the prosecution has not been able to prove the

charge against the appellant based on the circumstantial evidence which it

has produced against the appellant keeping in view the law in respect of

circurnstantial evidence the prosecution has failed to create an unbroken

chait, tohere one end of the same touches the dead boily and the othet the

fleck of tlrc accused.

15. Even otherwise the appellant is entitled to the benefit of the doubt

not as a concession but as a matter of right and in this case we find

numerous doubts in the prosecution case and thus by extending the

benefit of the doub,t to the appellant he is acquitted of the charge, the

appeal is allowed, the impugned judgment set aside and the appeilant

released unless he is wanted in any other custody case.

76. The appeal is therefore allowed and the confirmation reference is

answered in the negative.
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