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TN THE HIGI-I COURT OF SINDH, I(ARACI ]I

Present:
Mr. lustice Mohauuttsd Karim l(han Agha l.
Mr. lusticc Ztrlfiqar Ali Sangi l.

CI{IMINAL APPEAL NO. 670 OF 2021

Appellant Basit Khan Barki thlough Mr'. Ajab Kl-ran

I(rattak, Aclvocate.

Rrsportc{cr-tt l'he St.rte through N{r. i\li FI.r itler S;rlt:t:ttt,

Adc1l. P.C,

Date of Hearil-rg 28 10 2022

Datc rrl f uclgment : 01.11.2022

IUDGMENT

l,luhnrnmad l{ar t l(nn Aglm-[., Appell;rrrt founcl guilty r'r,a s cotrrricteri br' lcar-rrrt,-]

\,'lll- Arl(litional Sessions ]udge/MCTC Kalachi lVest in Sessiotts Cast: No.fio1/2021

br'arinq Crime No,532,/ 2020 lls 9(C) CNS Act oi CNS Act, 1997 of P.S l)ct'r.rbaLl,

i(iuachi U/s 9(C) of CNS Act aud sentencerl to suifer life inrprisouureut rt,ith liirrc ,,1

Rs.10i),0001- (One T.ac), in tlefault [o suffer-Sl for six months rvith beuelit u/s \S]-ll

Cr.P.C virle jurlglneul daterl 23.11.2021, Bv t-t.tcar.ts of ti-ris appcal, aPPellirtrl lr.rs

irss.riletl his convictiou aud sentence .

2. The bricf facts of prosecution case as per FIR ale that cor]lplainru[ i\sl

i',,iirLr.rmm;rcl llaleez aiorrg r'vith police pal't-v tiulilrg pah'olling whett Leacltc,l tr',:a t'

Shalrzacl Cincma, uraiu Nlanghop)ir roacl, Karachi at 0t)15 hout's, irlrtl cl .rring

checking apfrl ehendec{ appellant u,hrle con-ring ott tuotctrcycle No.DNY-70iil arrl.l

r-.rco\:ererl 26 I{iloglams ancl 965 gr;rnrs of char';rs frour him. tlc took appcllanf arr,{

recovr:rer1 proPelty to P.S. and lodgerl FIR.

l. .\fter. usual ir-LvesLigation tht- cha::ge r,r,as framed agairrst the accrsecl pctsoll

arrcl ire r,r,as se]tt-Lrp to iace the trial r,r,hele he plca,.1 not gllilt-\r to the clr,:,r'ge.

-1. I',he prosecution in ,rr.-cler to pfove its case exauiued 03 r.r,itncsses atr,l

crhibite .1 r.aLioLrs tlocurttettts aur-'l othel items. '[ ire Statc]ncl1t of tht: ;rccusetl tt'as

recorticci uttdel Sectiort 3.12 Cr.P.C in whicl.r he denieci the allel;ations lcvt:lt'l.l

against hir.n. lhe appcllaut i-iitl not give evir.lencc ou oat].i autl tlid not ciril an! I)\\'

irr support oI I'Lis Lleitlict'cirse.,
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-,. r\tlcl he;rring thc parties i1llL1 appl'eciatirlg thc cviclellcc oll recor(l, tht' lli,rl

clrLtii (()nvictc(1 thc appcll;rrt ancl sentencell ltim ;rs st't or:t t'.rt'[icr in this j L I t I r ', 
i r t L ' r r I ,

ht'ncc, the,rpfcll.r-rt has iileci this.rppeal ag.rtrtst ltis ccrttvictiotr.

o. Thr lacts ol the casL.. as w,e1l as evirlence prttclucotl bciot'c llte trial .oLIrt lirr(l

,rr r'l.r[).]rJt(r rtrentiorr in the imlrugnci-l juclrln-rent passetl bv tlrc trial .oLIrl .ltrLl,

tl.urri()r'c, lltc s:1rrc ltil\,tlot Lre reprlptiuceLl hclc so as Lo ar,,.ritl clttplitrlliott ,trr,l

U. ..ra\.i.rr\ l, l'i llli, r.

L l-t,.rl1etl counsel frtl thc appcllant argued that hc r'r.irs cot-uplc[clt' iltrrrt,. L'trt

,rn,l i:.r.i l.eelt fllscli inrPllcaLetl Lr,r, Lhe polir:c irr otrler to shor'r,thcir efficicrrtr'; ill.lt

lll(rrr \\'f,lc ctrrrLratiiclir-;ts ip tite evitltrrce t,l tl.ic pritscct-tLiou r.r'itttt:sst's atttl .is sLt,'h

it.LrrLlr[ :trrt Lro sirlt.h lelierl ulrLxr; thirt the bike rvhich hc r'r'as allcgi:cllv riclirrg, at ih,'

'.iitrc rrl f-iis.rtlr-:st:tttti Ieco\''e1'\' of thi: tlatcolics lrat1 trtlt bcct't pl'otltlt L"-l t'cli'te Lllt'

tt i;1l t'1r-ll't; tl.ial the n;rri:otics hatl been loisterl otr him; tltat safe ctrslotir' ,ttitl .,1[,.'

liitnsnrissiorr of tIrc. rrarcotic to thc chr..r-nical examineL lraLl ttot bccn LrLt-rveLr ,tlltl ,ts

..rLch lh., chelricirl rcLlolt rras rvithout irnv legal rralue autl as such for au-r' or'.rl] trl

iltit itbttvr t.e.lsolrs tl.rc appellanl shoultl be aclluittcd tll thc clllrgrl l,r I,t'irril

ttrtoLriirtl tl-,e bt-.nc[it o1 tl'Le rloubt. I-earuetl coutlsei llas rcliCtl uPOn [llt' e.tsr-:s t'l

Shatil;it Ali Vs. The State & anot6cr (PLl 2tl'18 Cr. C(1-irh.rc) -137), Habitr Nawaz

\ s. Statc & another' (Pl-J 20I9 Cr. C (\ote) 5r:), Azjjar Hussain Vs' St'rtc (l)l'l l0l()

( r..c (\rrrr.) -1s), Abdul chani ct otl.rcrs vs. The sti.rte (2019 SCN'111. (r()l'l) ,r;r.l

I(anrlan Shah and others Vs. The State (2019 SCN'{R 1217)

S. I-carncti ,\clclitittt-ral Trr-oscctltol' Clcrleral Sirldh h.rs fLllly strl'PortL'Ll illt'

irl;.uqpt.i jlrrlqlnetlt arrcl hirs suL,rnitlt:tl that tirc irppreal is r'r'ithout tr,.:rit ittttl sllt'tli'l

bu LlisrLrisstrl. Ile has reiicrl upon thc cirses ci Ttre statey'ANIr Vs. Mtthatrrt ,rl.l

i\rshrrl (l()1i: scN4R 2S3), Asmat Ali vs. The state (202(l scll\4R 10(x)), NIuh.rtntn,rtl

] [anii \i s. The Stirte (]001 SL-NIR 
-1237) irnd Shazia Bibi Vs. Thc State (2020 SCNllt

.i60).

g. \\t, iravc. Iter-[.cl thc ;rr.guments oI r]re le;rruerl cr-ruttsel fol the appL'llilr: arrtl

It,r'tl,rl Acl|tiot'ra1 Prcrse,:utor Gencral Sinclh anLl havc also gtlnc th[Qr-rgil the t'trtil t'

. i.itlencit u'hich Itas Lre eLr rcatl out Lrv the leartler.l counsel fol' the ;rplpellallt .1lr(l tll('

irl.'rrrinccl jurlgnrenL i'r'itll theil ablc assistance '

]0, ln uatcotic citst'si olle ol tllc nlost clucial aspccts is that the ProsccutiL)ll llltlsl

iI.(\\ (, si.,l:c clrstorl).' ,.rl tlrc nat'cotic flotlr the tirne of its l'ec{rvL'r1' until the iltlli' rr'llt'tr

it is scLrL [rrl chentic.tl cx.]lllillaliLrn. Ii Lhev f;ril to clo so lhcn tht'tc is a ;'r'rssitrililr'

-.hai tl'.i' rriiLcotir: substancc hatl becrl ta.olpcrerl r'vith belole it u'as l'eccivct] al tht'

?
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ehr'nricrl Ia bit ret to ry' f or its exarninatiorr. In such itkc cases lvht:rr: Lrtbrokcrt ch.irr (,1

i'rr'.jir),ll e:rnnLrt be plovetl bv the prosccutiotl then llle chctrlii:al t'epr.rrt is trl: ttr'

valuc.. Ii is notecl that tl'ris is the vierv taken tr-v the Supreme CotLrt legat'dlt'ss tt.l'tlrr.'

.1ntr'rur1i. Lri the lecovcr'y rvhether small or'huge as the plinciplc rentit.itts the sirurc. Irr

tlris casc tl'rc ;iprpeilant r,r'as arlested bv the police on 07.1 t.2020 rvhcn the rccr)\icl'\l

.rl:tlrc n.rlcotic r.r,i1s rrarle ir',:xl hin'r on the spoL. The narcotic rcacheti the cht'r-nical

r:r.r'rrir"rcL for his leprorl 2 clavs later on t]9.11.2020. The prosccutiotl ltou'c'r'el has trot

Plorlucctl an1, ev.idence in lespect of the sa[e custorlJ, of the nrrrcotic tltrrinr', this

pelior{. 'l-hc rnalkanir iu charge was not examined antl tto malkhana eltlrl ',r'.ls

I,rtoduccd in cviclcrrcc Lry the plosecutior-r to plove the safc cLtstoLly of the rtalcoli,

i111d as sLlch it is unclcal u,here the narcotic r,.,'as ior this 2 day per].ocl beiote it u'as

t.ti.e1 fo1 chemical exar.nination on 09.11.2020 aud as sr.rclr tlurir-rg this pt'r'ioti tlle

ll.trr()Lic ntight irarre Lreen tanrperecl r,ith. Tl'rus basetl on tht: pnrttcuiar iacts atr,i

ciicut'nst;rnr:cs of this case w,c fir.rcl that the prosecutiot-t has tlot been able to provLr

saic custotly of the narcotic from the time lvhen it rvas recovclccl from the api:rtlliant

tili Lhe timc rvhen the same was sent fol chemical examiuatiot] aucl as strclr Lhc

.ftcruicirl leport is of no value to thc plosecution in provir-rg the recovel'eti ll.lr(()ti(.

1.1 . \,vith r.egarrl to the inrportance oI the proseculiot-t pt'ovirrg safe custoth' ()1 thi'

nircr.iic Irour lhe time of its reco\rcr'\r to the tiltte it \^.as sellt fot cht'r't'ticirl nlr;rll'ti..

the sr.ir.r're r.r,as str.essecl/ c]rnph:rsized bv the Suprcrnc Coul't in the, case o1. Q.ris.rI

l(hirn V Statc (2021 SCMR 363) rvhrch held as urrtleL;

"i. l,\''i'lintt' Itcrtr,l lltt: ltLllttci L:otttlstl for tlu ltctititnu:r lls ?(t:// rls !lr !trtrtt'''l
A,liitiotrLt lrrirt.,crttc Ct cr,l, KPIi rrrld pcntstrl lltc ni)iilttl)!( ti'Ltittl

nio giIrtli tlt i tptLgtLarl jttdg tL:ttt ttttlir tlrcir rtssistiutL]t nttd oltscrt,L:rl Iltnl rtt

llri.s r:rrsr: tltc T,rtts,tittttatt lt,is iailad lit tstnltlislr IltL: st.lc cttsttfirl {1t1Ll sL!li'

/rr,rsrrrrsslorr ..l snnrltic ,tn.tl.tl; lo llu: cottce,tar! Ialtttrtlonl. lltis corrrl lt't,l

IrnrL dotttt ttt it,,utr1 itttigntt ls tlnt titt rcstrcsctLttttiz,c sttt'trPLL's tr/ /ltr'ir//lt'',/
rlr.rrg rtrrrsl Irt i;Ltp'!'itt i,ft: c.Lrsto,111 rittiI rrttdt:rgo srtfc Irrrrisrrti ssto 1t irt:tti liit.

sirig"r of r.da0..dnl fil1 ils sirIr i-sslo to tlla..!.t'i 1'ttl'lltL'Co.ltttttttt')tl itltilV\'

NJir c.sarblls/rlng tltc snid /ntts t.ould crst d.ubt and rottull itttltrtit'

ifitl Ttitit.tle tlrc corrclrts iz'ancss atrrl raliabilitu oJ thc rtpott o.l' :ln

Golleflt te l orrnhlst. Tlnts rendering it incapnble of strslrrittitr';

cottzt it titttt.

1. Itt lltt' Ttrt'sttrtt cnsr rlo poiicr' tti'l'itir u'rts proltttL'l lttlttrc I'tt ltt'ti
t.,olrt to ri:I,ot)t ttl,t,trt sn,[' rrisfur/17 rr; .stirtt}l1c.s if cttLrttbt(d lo lttttt , 't b''ttt:l

l:L'1tt tn tlr l,,inllltLuttr tir s,t.ll' c-rLsloly L.ttn flrr polcc o.iiLctrrl tt'/r.s" la'1/

rrrrrrrl,,'r' iFtl 4JJ5) /rrrs brttt ttrt:tttiotred b11 [ltt l)orcrtttttcttl ntmltlsl ttt ltt:'

,tporl. ir:,r,s rtoI prttt{ttLtrl bV tlre prost.ttlion tt) L1( Po.st: rrlgnt'iittiS lltr' srr/i'

,1,j;,,,rsit ,r1 tltL s,tid sn tplc p,u'ccLs i tltt cotttrrtLet{ lL tttrntottl.'1-lv 111'1r.ttLl

r.r,i,cnl.. l/ral lltt' rtttoltt'tl a'rrs n11c5Jr'r1h7 n.fft'cttrl ott 19 082011 it'lt''tt'i.,

rraaorl/in! Lo tlrt' rcytorl tt.[ L]tttttittti e,1ttt11rcr, tltc sttrttplc prtr'r'ls it"'t'r'

tat:t:rL)t:ti' ut 11,r1 511i;l 1.t.[li ce Lttt 2b032011. Nolrrrtlt/ .flortr lltt'ptttstcrrltLttt:tilt

ttirs ltrtttltrccLl to cttiittt tlu rlirritt;1 tlis ptrioLl tlrt sdd srr.r,.tt,plt ptttL'"i,t

rcurtittt:tl ittlrtcl itt llls,lroS-s(lsslLrl/ or tittdar ltt5 ctttt!rol in tlte Mrtlklttttrt ttt *tlt

I
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('lrsior1r,/. Et'cn llt l)tt)sailttnn r-r sil,rrl a.s io rtltert, rL,lttti)tL,tl lltt:,t sruttltiL
rn)'t.!r lit),1 lr.rrs.:0ll lo lt;.0S.201 l, ltt ,Lltsr'ttct,ol.rslrrltlisltttr,,, ll, ..r,h.

att5 .otlV ntt(l stli: iri t:;DLtssia)t. lltt t,lt tltitil t,.l liItl)1,t.ItS ,.t1 ttol l)t. tt,lrr,l, rl
lr /lils r-rrsr,. 'iitc t:ltnut ()i(ri /.shlr1t,/ Ltl'sruttpit |rrr.r:r,/s 1rr,.,1irr.s l).out lll t.t,ti.1tj,rtt
r,: il; rrri,,/r,: 1r, i/:,, 7:.,11,, 1t, l//.1ir1.,, !it,. .1,,1y,11;,,11 r,/ ,r./),,,, ////ill:l
sLl ]!l)iLs o.l lltt tr('oact1;Ll. rrrllrrrirts, litcir rlislnt'tlt !o tltr it4rtll;irtutrt ttltl lil litt,t
rlispttlclt 1o f/ll fr's/irr.g litttpylrysy,l. jltr :;rtiil tlttitt ttl cttsltttItl ttt,! [trlt.'tttt.:,r,1
it)rs l/i(,ir//i/ Lis Llh L,tllu'L' trrr.slrrrrt ol Llr AL:t l99l tnrl lltt, l'Ltllt.Lt! Lt!

.. ?,.,,1t. i1,1r.1.,/i., rL;0{{ n,,tt.,:! l,ttt;l:tsls. lir,/, .rrJUI (llnlt.s :(t .l ) : ..t

Ltpo, tlic rtport ..i litc uitlrysi. lt is lros(t.*tiott's [:ottttdt:i (lt{ltl llritL s]i.J1
t'lttiti ol' (:t$t()i.t/ nt1!st bt: snlc Ltntl st:t)trc ba(ilts( tlru. rrpttrL ol tlttttnLril
('.Tiri//r/1r'r ctiloincd critit-trl i tpctrtniu:e trttdtr llt Act'l!)9/, nttd tltt Litrttit t,I
atis!otlV f itsurc tlLi'rcttrltitLg ct.l'cttrrt:cl tcstt.csr:ttILtttpt, stttttplrs to tltc olltt,, Lii

,lrr';licnl (\n)itilttt'. Attry breok itt tlra cltnirt o.f, t.trslorltl i.t. tllt,,t1t
ctLsto(ltt or sa.fc trrutstrtiss iotr o.f tlrt r(prcscnt(tti7)[ s rnplas, ),ttl\L,s tlt(
rcport o.l' cltttrrit:ul cxo.t1lit1c1'zirorflr/c,s-s nttd urr-rclinbla .l'or jtrstilrlitt,,;
.ou?icf ion oi tlrc ttt.ctrstd, Strclt Inpsc on tlk pirf o.f ltntx,ttrliort
iroltltl (tlst tl0trbt nttd tootrld ritiatc tlrc cr,trtltrsiztt,rtcss ntrtl rrlitltililtl
o.l tltc rcPort oJ tltctticnl eru tiru:r. I'lciirrrrir, .tt bt, tii( t!t)tttt iitt'

li /r/,1/l/('il/s t'L,i1tlri(,tl [ti1 litr littt,L, j t] l)rtr 1,r,rir/rr..s 1r/ lltis L.rtitri t t,.
Il;rntrtttIhIt 7). tltt St le (201s scMR 1002), llt Stott zt. ltrtrutt lltl,lt:;lt

ALrdttl Glutrti t,. tlrc stattQA18 SCMR 2039), (2019 SL-/V]/l 6r),r/,
Kintt'on ShL.tlt us. TItc Stttt Q019 SCA{R 1217), L4st. llrrzio Srtl trrttrr r',{'

t lrc Sta tc (201 9 SCMR 130A), F n iz an A I i t,. tl tc S ttt tt, 1201 9 SCA,1 R I {-,4trr,

Zalrir Shalr nlias Shat a. StLtte thr. AG KIrK (20j9 SCMI{ ZUUI), Hrii
Ntra.az zt. thc State (2020 SCL4R 687), Ottiset l{tarr a. the State i.2()) I
sc 4R 353) , Mst. Salchm llarnzatr o. tlrc State (2021 SCMI< 45r),
Zubair l{ltnr u. tlte State (2021 SCNIT< 492) nttd GuLzar t. tlte S!tr!t
(2021 SCNLR 380)."

13. 'fhe appreirl stanlls clisposecl of in the above telr-ns

12. 'lhr"ts ic,r tltc teasolrs ureutionctl .rbrn,c n,c l:iltd tltill [he prosccrrtion lras r,'t

]rr()\ r'ri i[s c.ise Ltet,rtttrl a t casonablc' doubt againsi the ir;rprell;rnt ancl ltcrr,.r, lrr' ],L,itril

e rtetrtlt',-1 thc brrrefit oi the r,louLrt tl.rc appLrllant is hc-r'cb_r' lcrlrrittt,rl rrl thr clr,l r,,t .

The appellartt shall bc reieaserl folLhrvith unless I1c is r,r,:rntcrl in any 11[1191'crr:,i,r,.1,,

aase
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