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IN THE HIGH f,]i, JIiT OF SINDH , KARACHI

SPL. CRIMIN.A. ,,,.;.lAlL APPEAL NO.08 OF 2021.

P rest,t t t:
,\!r. itrsticc Llohammad Karhn Khott Agha
t'.!r. ittslie e Zulfiqar AIi Sangi,

Appellant: Saad Aziz alias Tin Tin S/o. Aziz
Shaikh through Mr. Moula Bux
Ilhutto, Advocate.

Respondent: The State through Mr. Muhammad
lqbal Awan, Additional Prosecutor

General Sindh.

Date of hearing: 03.t0.2022.

Date of Announcenrent: 06.1.0.2022.

iU[)GMENT

N'IOHAMMAD KAltl\t i..! :,,. , ,,,tlHA, I:- The .rppellant Saad Aziz- alias

Tin Tin S/ o. Aziz Shaiklr lr.r: i)r'(,frrred the instant jail appeal against the

jutlgment dated 19.12.2020 p.rsserl by Learned Judge, Anti-Terrorism

Court No.VIII, Karachi in t )lt[ lipecial Case No.275 of 2015 (New Case

No.25 oI 2020) arising outot C-rinre No.364 of 20'14 tJ/s.302/34PPC R/w
section 7 AI A "1997 registclctl at P.S, New Karachi, Karachi whereby the

appellant was convicted anrl scntenced to suffer life imprisonrnent for the

offence punishable u/s. 7(i) (a) ot A1'A 7997, r/w section 302/34 ppC. I-Ie

was also liable to pay fin,, oi Its.500,000/- and in case of default in

Payment of fine, he was to un(lergo imprisonment for 03 yeats rrrore,

Properties of the accuseci !vr,t'r, illso ordered to be forfeitecl. The benefit of

Section 382-8 Cr.P.C u.as als,r t'rterrrled to the accused.

2. 'l'he brief laLts (rt tit,, ,,.(.cLrtion cass ar.c that on 17.10.2011 at

aboul 21gg lrouls co;nl,l.ril.trt l(<lrnran Ahmecl Hashmi recorded his

statement u/s 154 (lr.l).C. in ivhi. h lre stated that his elclrr brother. Wa(lar

Hashr.i son o{ Shafiq Ah.rv.l I l.rsh.ri w,as se^,i.g i. police irnd postetl i,
IIRF (lvluhafiz), On 16.10.1{)l.l rlrr. cornplainant was present in his office,
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when he received informi-rtion through cell phone that his eltler brother

Waqar Hashmi has been hit by bullet shot and is dead. On such

information, he proceetletl to Abbasi Shaheed Hospitai, where he found

the dead body of his brotlr,r; in the mortuarl' of the hospital, where he

came to know that on 1i,. Iir 11)1.1, llis brother Waqar Hashnri rvent to

attentl his dutv irr his ofiit,'. ( i:: r hr., n,ay, returning to his home on his bike

bearing No.KEH-3837, Ivlllie Unirlue, Black color at Power House

Chowrangi, near Chippa r\rnlrul-rrrce booth, Sector 11-K, New.Karachi, at

abouf 2220 hours there st>rnc uuknown culprits duly armed with deadly

weapons who attackecl his brother and fired shots at his per.son,

consequently he succumbetl to lris cleath at the crime scene. At that time

he was wearing his official police uniform and at outer side he was

wearing his civilian shirt. Flc tul'[her came to know that some culprits are

involved in murdering of tht'oilicials of police forcc and are committing

target killing to spread trrlnroii anll terror in the city of Karachi. FIis

brother was also murrlclotl ihlertrgh target kilting by hitting bullet shot at

his head, thereafter, initial i.r,r. r,,t.rlings/ prima ry investigation was matle

by duty officer ASI Raj;r i\lulr, rrlr.rri Rafique. 'Ihereafter the investigation

was entrusted to SIO/I,.1. ,,rli I lajder Shah of the police station.

3. During investigation, l.O. / SIO Ali Hairler Shah procer-ded {or site

inspection of the place ot ()..urrence along with SI Raja Muhammad

Rafique and prepared metll() ()I site inspection in presence of mashirs. He

secuted one empty and bkxrtl stained earth from the crime scene and

sealed the same. He wrote l,.,ttcls to different police stations for matching

the recovered bullet front Lhc pistols recovered in crimes to rlifferent

police stations. I.O. recordcti lbl Cr.P.C. statements of the witnesses and

further wrote letters t<l intelligr,nce sources and activated spy informers as

well. On 17.10.2074 I.O. scnt r.ce Lrverecl emptv to FSL and bloodstained

earth for chemical exa nr itr;r tilr.r. On 15.06.2015 I.O. received entry from

CTD Police that ol-lr accu:( Ll r.r'nell,saad Aziz has been arrested and he

is ar-lmitting his involvenrt,ur iir ( r'ime No,36 /2014 U / s.302/3a ppC r/w
7 AT A -1997. On such iniornrarion he proceeded to CTD police Station. At

CTD P.S. He interrogatcci thr, ,rccused in presence of police officials.

During interrogation, accusecl Saacl Aziz disclosed his involvement by

stating that he along with his companion committed the murtler of the

deceased of present crime, L)n such disclosure, I.O. re-arrested accused
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Saad Aziz in the prcscnt crirnr' ;irrd prepared memo of re-arrest and due to

security corx;Llailrts, hc ict ihc :rccused Saad Aztz stav confineci in P.S.

CTD. On 28.06.2015 I.(). altrrr;1 ,'. rth police officials and accused proceedetl

to Power House Chou,r.riritj, :iector 11-K, North Karachi, there accused

pointed out the place of corrrlission oI offence. On his disclosure, the LO.

prepared memo of site inspt e tiorr on pointation of the accused.

4. During investigation, the l.O. further came to know that accused

Saad Aziz had also been arlester.l in Crime No.107 of 2015 by CTD Police

against recovery of unliccnse.l weapon u/s 23(i)(a) of Sindh Arms Act,

2013. On 76.07 .201,5 I.O. scr t lecovered empty to ballistic expert for'

matching the same with the crime weapons 9mm pistol, which were

recovered from the accusc(l lrrr.l other accused in crime No.107 and 108 of

2015. He received FSL rcpulr. lhe recovered empties were found'similar"

with the 9mm pistol lec()\'L'r'r.(l Lrv CTD police in another crime Irom

accuserl Tahir Hussain lllirrir. . .r.r,,l as per ar"finission o[ accusecl Sirad Aziz

after commission of rnulili,r r,! police constable, the said \.veapon was

handed over by him to accrrstrl Iahir Husain Minhas. Thereafter accused

Saad Aziz was rernanded to Jutltcial Custocly and sent to Central Prrson.

Subsequently l.O. receive,.l .r pproval for submission of challan fi.om lts
high ollicials and submitt.:rl final report u/s. -173 Cr.P.C. before the

Administrative Judge ATC>, the case was approved and transferred to

ATC for trial of the accuscd itr irccordance with law.

5. The accused pleaci rr t guilty to the charge and claimed trial. The

prosecution in or,ler to [)r'ovc its case examined 07 witnesses and

exhibited various documcLrts and other items. The statement of the

accused was recordecl untlt.r' Si,ition 342 Cr.P.C in which he clenied all the

allegations leveletl aqail,,t r:nr ;rnd claimetl false implication by the

police. He clid not exar:rint: lr:ui:;ell on oath ol.call any DW's in support of

his clefence case.

6. After hearing the P1r'11115 and appreciating the evidence on record,

the trial court convicted tht'apprcllant and sentenced him as set out earlier

in this juclgmen! hence, the appellant has filed this appeal against his

conviction.

7. The facts of the casc as u,ell as evidence produced before the trial

court find an elaborate mL,nrion in the impugned judgnrent passed by the
,
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Itial ioLrrt irrd, th(.r('fr,rr. i,, rrt, rlriv na)t br, rr'pr o(lllaerl ltr.rc s0 ets t()

avoid duplicatiorl ilrrll u1,ii,.,.".r.,rr\ l'L'petitiorl,

8. Learned counsei for thc appellant has contended that tlre appellant

is completely innocent anrl has been falsely implicated in this case by the

police hence the unexplairrt,rl rit,lay of lodging the FIR whilst the police

cooked up a false case a..4.rinsl him; there was no eye witness to the

incident; that there was no l.rst seen evidence; that the recovered pistol in

another case !1'as foisted on him antl that this is a case of no evidence at all

and as such the appellant slrotrl,.l be acquitted of the charge by extending

him the benefit of the doubt. ln support of his contentions, he placed

reliance on the cases of Taliq l)ervez v, The State (1995 SCMR 1345),

Shamoon alias Shamma i. The State (1995 SCMR 1377), Naveed

Asghar and 2 others v. Tltt. il.rt(r (PLD 2021 Supreme Court 600), Mst.

Saira Bibi and others v. I'hc atrtc and others (2019P CL.LJ 1363), Wazir

Muhammad v. The State (1!)92 SCMR 1134), Muhammad Farooq v. The

State and others (2019 I,. (lr.l.l (,09), Saifullah v, The State (1985 SClvlR

410) and an unreported juclgnrurt of this Court in the case of Tahir

Hussain Minhas @ Sain v. 'l'he State (Special Criminal A.T. Jail Appeal

No.06 and 07 o12027\ clated 2(.r.t18.2022.

9. On the other hancl leulnetl APG has fully supported the impugnecl

juclgment and has submitt.,rl tliirt the prosecution had proved its case

against the appellant bc\onrl a reasonable cloubt through reliable

evir{ence which hat-l been Pl11s.l on the record and as such the appeal

should be dismissec{.

10. We have hcar.l []r., .r r'Lunents of the learned coul$el Ior the

appellant, learned Additiorrll Prosecutor General Sindh antl have gone

through the entire evirlent e rvliich has been read out by the learned

counsel for the appellant, rnri the irnpugned judgment with their able

assistance and have considcl'erl the relevant law including the case law

cited at the bar.

11. Based on our reassessr)rent of the evidence of the PW's especially

the medical evidence and othel medical reports, recovery of empty and

blood at the crime scene w,c tintl that the prosecution has proved beyond a

reasonable doubt that PC \\ral1ar Hashmi (the deceased) was shot ancl
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murdered by firearm on 1b.ll).1().14 at about 2220 hours at power house

Chowrangi uear cheepa anrL,u llrrce booth Sector 11-K New Karachi.

72. The only question lt'ft bcfore us therefore is whether it was the

appellant who murderecl tlre tleceased by firearm at the said time, date

and location.

13. After our reassesslnrnt rrf the evidence we find that the prosecution

has NOT proveel beyontl .r reasonable doubt the charge against the

appellant keeping in vieu, th.rt ('ilch criminal case must be decrded on its

own particular facts and cir.. unrstances for the following reasons;

(a) T'hat thr're u'as ri!) r'r ! \\'itness to the murcler of the tieceased

(b) That the accuscrl \.v.rs not arrested on the spot but much later
whilst in CTD custrxlv r.r.hilst he was alrcadv uncler arrest in
another case.

(c) That there was r1!) lr st seen evidence

(d) That the appellant's e trnfession before the police is inadmissible
in evidence. The appellant was not taken to record his coufession
before a judicial nr.r;iistr.rte for which no explanation has been
given.

(e) That the appeliant u iLs not named in the FIR and it does not
appeal to logic, reasorr ()r corlrmonsense that he would confess to a
murcler which ctrr: i,,tl tir': death penalty when at that stage there
was no evirlcr-rce ag.iin:rt him in the murder case u,hich hacl alreacly
been disposed of iir ' .i ' class n,hen he was only irr custodv in
conrrection rvith .rn illL,r'.rl .rrrns case and a police encounter case

rt,hich onlv c.rllic,.i .i ni.rr.inrunr sentcnce of up to 14 years in jail.

($ That no recoverv rr,.rs rlade from the appellant in tl-ris case as he
was already in police custotlv.

(g) f hat the elnpty r,r hich rvas recovered at the crime scene did not
match the pistol which rr'as allegedly recovered from the accused in
the illegal arms case tor rvhich he was alreadv in custodv and there
was no evidence th.rt h.' actually used the pistol at all so the
positive FSL report is ol no help to the prosecution.

(h) That the medicrl r,\ i(lcnce only confirms the placc arntl natule oI
iniury on the deceast,tl ant{ possibly the type of weapon used. It is
not of ar-ry assistance in rrspect of identifying the accusecl.

(i) That thc ilccustri to,rl. tl.re police to the place ol wartlat is ol no
consequencc as tht, ;',,liit' .rircatly knen,w,here the place of rvarrlat
was.
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O That the prosecutir)n h.rs produced hardly any cogent evidence

to link the appellan i to the clime and in such like cases the

appellant is entitleil trr lh,-' benefit of the doubt as a matter of right
as opposed to concessir)n.

14. For the reasons mer1li()r're(l above the appellant is acqrritted of thc

charge, the appeal is alloi.r,e,l anLl the impugned iudgment is set aside. The

appellant shall be rcleascr'l i:nlcss rvanted in any other custodv case.

15. The appeal is rlisl.ro:l'ri ,.rt r1r lhe above terms.
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