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General Sindh.

hnti.rz Flussain S/o, M u harrrmad
Riaz tlrrough Mr. Iftikhar Ahmed
Shah, Advocate.

The State through Mr. Muhammad
Iqbal Awan, Adclitional l,rosecutor.
GeneraI Sindh.

20.09.2022

26.09.2022

SPECTAL CR. A.T. JAIL AppEAL NO.172 OF 2021.

CONFIRMATION CASE NO.O9 OF 2021

]UDGMENT

Itlohammail ktim Khan Agha. f:- Appellants Abdul Wasav Jokhio s/o
Abclul Qayoom and Imtiaz l-lussain s/o Muhammad Riaz u,erc tricti ir.r

tlre Anti-Terrorism Court No,lll, Karachi in Spccial Casc No.2061 oI 2{)16

(New Special C.-rse No.215 of 2016) in respect of Crime No.8f2/20'lrr u,/s

302/3?4/7?3/224/34 PPC r/w section 7 of ATA, 1997 registt'rcd at I,S

K.l.A., Karachi and vide judgment dated 24,09.2021 Imtiaz Hussain was

convicted and sentencerl for offence u/s. 30?-(b) PPC and Secti()n 7(1)(a)

AT A 7997 to death sentence on each count subject to confirntation bv this

court with direction to pay compensation of Rs.5,00,000/- (Rupees Five

Lacs) to the legal heirs of the deceased PC Muhammad Rafiq in ter.ms of

Section 544-4 Cr.P.C. He was also convicted for an offence u/s.-12{ pp(l
I
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and Section 7(1)(c) of ATA,7997 to undergo R.l. for ten (10) vears rvith

fine of I'is.10.000/- anrl in case of default he shall suffer S.l. for 06 months

l)1ore. He was also convicted and sentenced to undergo R.l. Ior. tl.re

period of two (02) years and to pav fine of Rs,1,000/ - for offencr, tJ / s. 224

PIjC. [n cast: of default irr pal,ment oI fine, he s]rall sufier S.l. for tlrc f.cr-roei

of 15 davs. Accuseri Alrtllll lyurrt )okhio s/o. Abdul Qar.oonr n.as

convicted and sentenced to undergo S.l. for a period oi 02 1.ears u/s. 223

PPC t.ith fine of Rs.50,000/- and in casc of default in pavment of firre, he

shall sufter S.l. for 03 months more. Benefit of scction 382-ll Cr.P.C. rvas

also cxterrtlctl to the appellants.

2. The brief facts of the case are that on 30.09.2016 at about 05:30 p.rn.

tlre complainant received information through mobile that lnspector

Abdul Wasay lokhio SIO Korangi with his subordinate staff namelv l,C

l\4uhammacl Rafiq and PC Daim Khan had gone in his pr.ivate Car

No.AFE-090 Maker Coure for obtaining remand in crirne, Nos.358/2016,

359 / 201,6 anci 313/2016 oI accusecl Lntiaz s/o Muhanma,.l [liaz arrtl

Abdul Malik s/o S1,ecl An'rcen from ALlmirlistra tive Jurl11c of A'l'( (irrrr.ts

lVhile returning to PS Korangi rl.,hen tlrt-t. reachcd Causervar. l\,lali r. N.rclr

at about ()i;:00 /05:15 p,m. both the accused fired o:r constalrlt's rvhc,

receir.ed bullet injuries in the head. It lvas furthcr informed to tht,

complainant that PC Rafiq succumberl to his injury while PC Dairn n,as

seriouslv inlured and was shifted to jinnah Hospital. Thc cornpia ina nt lras

further stateel in his FIR that due to negligent act of Abclul lVasav Jokhio.

accused persons succeeded to run away on snatched motorcyclt \^,hil(,

firing. Hence FIR was lodged against the appellants

-3. A{ter completing usual investigation the case was challanecl anll

the appr:llants were sent up to face trial. Thev both plead not gr.rilty to tlre

charge and claimed trial.

4. The prosecution in order to prove its case examined 17 PWs arrrl

cxhibited various documents and other itenrs. '[he statemr.nt o[ accrrsc.]

persons \^/as recorded untler Section 342 Clr.I,,C irr which appellant lrntjaz

claimed that hc. wtrs not prcsetlt at the time of the murcit'r and appcll.int

Jokhio claimecl that he had not been negligent in respcct of the incitlent

rvhich lcad to the death of his colleague Rafiq and serious injurv to his

other colleagr:e Daim. Appellant Imtiaz clid rrot give cvldence rrrrrier o.rth

howevcr appellant Jokhio gave evidence under oath and once agair;
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reiterated that he had not been negligent in discharge of his olTicial duties

Neither of the appellants called any DW in support of thcir defence case.

5, A.fter appreciating the evidence orr record the trial court convictecl

thc app:rllants and scntt:nced them as set out earlier in this jutlgnrent.

Hence, tl.ur appellants have filed these appeals against their convictions.

6. The facts of the case as well as cvitlcncc ;:rocluccrl bcfolr' thc tlrll
court finti atr tlirboratc mention in the impugncd jucignrent passod bv th(.

trial court and, therefore, the sarne may not be reproclucecl hert so as tir

avoid duplication and unnecessar)/ repctition.

7. As in,.licatetl bv the brief facts of the case although the casts o[ hoth

the appellants are inter-connected since they involve entirell' different

offences and aspects we will tieal with each case separately. Namelv, thr:

appellant Imtiaz has been convicted of murdering one police man arrcl

seriously injuring another whilst he was being produced for remantl

wherea:r appellant Jokhio was one of tlre police men wlro was plotlucing

the appellant ior remand but has been charged with negligence in effect

for alloning the appellant Imtiaz and his now dece'ased co-accused to

escape from police custotlv,

I{'ith reeard to the case of appellant Inrti,rz.

8. Learned counsel for the appellant Imtiaz llas contended that basecl

on the facts and circumstances of the case the case did not fall witltin thc

Liurvier^"'of the ATA; that he lvas in the Punjab at thc time of the murllcr

and it rvas his deceased co-accused who murdered thc police man antl

injured the other police men and as such it was a case o[ mistaken

identity; that the sole eye witnesses evidence cannot be safelv relied uporr

especially in terms of identification; that no pistol was recovered from lrim

alrd that thcrc;rre major contradictions in the prosecution evirlt,nce/casc

and thus for any or all of the above reasons the appellant should be

acquitted oi the charge by being extended the benefit of the cloubf lrr

supFort of his contentions he placed reliance on the cascs oi Inrran alias

Dully and another y, The State and others (2015 SCMR 155) and Tariq

Mehmood r'. The State and others (2019 SCMR 1170). ,t
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9. On the other hancl, learned At1dl. Prosecutor Ceneral Sintlh has

fully supported the impugned fudgment and has in particular contendecl

that the case fell within the puwiew of the ATA, that sole eye witness has

correctly identified the appellant as being the person who fired on him

and murclered the deceased and his identification evidence in tespect of

the appellant could be safely relied upon; that the appellant rvas arrestctl

irr the I'unjab in amongst others a case for carrying an illegal firearnr

rvhich r.r'as recovered from him and rvas the same filcarm rr.]riclr n'as

tirken from appcllant Jokhio who rl'as gualLlirlg hirn at tltt'tinre ol tltt'

inciclurt u4rich rvhen matchetl witll tll('('nrPties recovererl at tlrt'sct'tt,.

prollu|e(l ,r positive IiSI- reporU that the car in n'hich thc police metl \\'crc

shot rvas also recovered \a,ith bullet holes and containcd blood stains; that

tlre rneclical evidence fully supportctl the cye witness eviclencc and as

such the prursccution had proved its case against the accusell [,t't.t,u.i ,r

reasonable tioubt anel as such his appeal should be disrnissed .rrrcl tlti:

coniirmation reference ansr,r'erecl in the affirmative since there ll'ere r1o

mitigatinS circumstances to ,ustify anv reduction in scntence, In sttpport

of his contentions, he placed reliance on the cases of Mawas Khan v. The

State and another (PL,D 2004 Suprerne Court 330), Muhammad Ashr.rf r''

l'he State (2U11 SCMtt 1046), Amir Khan v. The State (2000 SCkIR 1885),

Muhammad Mansha v. The State (2001 SCMR 199), Muhammad Younas

and another v. The State and others (1990 SCMR 727?), liaz Ahnrcd r'.

The State and others (2022 SCN{R 1577), Nazimuddin v. The Strte (21)10

SCMR 1752), Rafaqat Ali and others v' The State (2016 SCi\'1R 17h(i),

Wahicl v. l'he State (PLD 2002 Supretne Court 62), Amrood Khan v. The

State (2003 SCJ 604), Dr. favaid Akhtar v. The State (PLD 2007 Supremt'

Court 249), Muhammad llyas and others v' The State (2011 SCNIIT 160)

and Zulfiqar Ahmad and another v. The State (2011 SCMR 192).

10. We have heard the arguments of the learned counsel for thc

appellant as well as leamed Additional Prosecutor General and have gone

through the entire evidence which has been read out bY learnecl counsel

lor the appellant, ancl the impugned judgrnent with the able assistanct'ttf

learned counsel and have considerecl the relevant law including the case-

lau's citetl at the bar.

11. Durirrg the course of argumetrts lcarnecl counsel for the apl.cllant

Imtiaz- pointed out that PW 16 Afzal Muhammed who rvas the NILO u'ho g
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medicall)' examined the infured PW 13 Daim might not have Lreen cross

examined by counsel for the appellant Imtiaz and as such this oFportLrnitl

might have been deniecl to him. Learneci counsel for appellrnt Inrtiaz.

however stated that he did not want the appcal remanc'led on this ground

as PW 1(r Afzal Muhammed was not such an important witness and that

the appellant had not been prejudiced by this witness not being cross

examined by his counsel and he wanted to argue the case on merits. This

position was also adopted by learned counsel for appellant Jokl.rio ancl

L:arnetl r\P(1. Kccping in view the desire of lcarned counsel to r'rot remarrd

thc case ancl tl're fact that no such remanrl harl been ordered in the past

when a similar situation aroser we continued to deciclc these appt,al5 1111

nrerit. [n this respect reliance is placecl on the case of Muhanrn.red ll.rfiqur:

V State (2020 SCMR 66,I) which was not rernandetl despite the' san.rtr

c'lefect lvhcrc it r'r,as held as unrler at P.666;

"'I'houglt tnedic oficer has not bectl cross eraminei during llu
trial , notrc the lcss, upon analysis, abrnsions came about duritrg llu'
offLlrrpnce, admit possibilihes exculTtatory in nature"

-lZ. Basetl on our reassessment of the evidence of the PW's especiallr'

the medical evidence and other medical reports including the post

mortem report of the deceased, recovery of empties arrd blood ancl car

which the deccased u,as shot inside of at the crime sccne we finrl that tlrr,

prosecution has proved beyond a reasonable doubt tlrat PC Muhanrmr:t1

Rafiq (the deceased) was shot and mrrrdered bv firearm;rnrl PC Dairn u,as

shot an(l seriously injuretl bv firearm on 30,09.2016 at about 1715 lrour',.

near CaLsaz Malir Natli KIA Karachi whilst sitting in a private car.

13. The orrly question left belore us therefore is who murtlerecl the

deceased bv firearm and seriously inyured PC Daim at the said time, clate

and location and did appellant Imtiaz escape from custodv?

1'1, After our reassessment of the evidence we find that the prosecutiorl

has proved beyond a reasonable doubt the charge against the appellant

Imtiaz except under the ATA for which he was convicted for thc follorr,rng

leasons keeping in view that each criminal case must be decicletl on its

own parti :uJar facts and circumstances;

(n) That the FIR r,r,as loelged with promptituLle arrtl the
appellant was namecl in the FlR, If thcre was anv clight tkrlav irr
Iotlgine the FIR i.e after two hours this was because two policu iu,rrr
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h.rri becn shot arrcl rreccL'rl to [,r' takcn to hospiLrl Js iln ctlt('l:]( tl("
Onc of rvhom exfired anrl as such tht s)ight clelav in ltrliiirtrl thL'

Flll has bccn fullv explained and as such this slight tlclav is not
fatal to the prosccuhorr case. The appellant was named itr the FIR as

he rvas bcing transp()rted from the PS by policc officcrs two r.'l

n'horn he shot to thc court in ortler to take thert. iutlicial rernanLl

l'hus, it was knorvn rvho the accuse(l r'r'ere and therc rt'as no tillrt' t( '

61rok up a false case against them especially as tht' thilrl Folict'
olficer who accompanied them Jokhio who was also act:usetl ol
negligence in their escape confirmetl that this is rvhat actuallr
happened. Furthermore, the complainant had no entnitv with the

accused and had no reason to falsely implicatc him and this slight
delay in lotiging the FIR has not benefited the Prosecutjon o1'

prejudiced the accused. In this respect reliance is placetl o:t

Muhammad Nadeem alias Deemi v. The State (2011 SCMR S72)

(t,) We find tlrat Lhe prosecution's case pritnarilv rests on the sole

eye witness to the murder of the deceased ancl in particular his

correct idcntification of the appellant as the person who shot antl

murtleret.l the r.leceasetl as well as hinrself whose ei'iclc'trce'rvt'sh.rll

consitler in detail l:clou';

{i) Eye rvitness Irl\'13 Dainr' He was one of thc PC's rvho
wirs irr the car taking the appell.rnt and his decelsed co-

accused for remand at the court. His eye witness evidence
is set out in full for ease of refercnce;

" Ot1 30.9.2016, I ilrrs PC nl P.S Korrtttlt, ,(rtr,t, ltt

lnspet tor Abdul Wnsly kliluo ?rrns rlrl'{'slr8/rtrrr,$ tt crirnL' oi
P.5 Kornngi. On tlmt dar1, hc took the rustodry o.[

acatsed Intiaz anrl Abtlul Malik ltottt P.S, Kornngi, I
alonguith lnspcctor Abilul Wasaq lokhio and l'C
Muhammad Rafique zt'ent to City cottrt in the car of
Inspectol Abdul Wasay. He pnrk:tl the cnr nt tlv roncl

side and uhen he let't, I saru coaer ol his pistol nnd
asked that why there was only corcr utithottt pistol,
ttpotr zthich he saiil to ne that he hsd lclt thc Pistol
at his house. He then let't us there uitlt ltL'o tttL'ttstd nttl
wenl inside Cittl cotrl, nnd returtctl nftcr t'utsdr'ntbl,'
tinrc nt nborrt 03-00 ttr 04-00 1t.tr1. Front Cittl cottrl ut utrt
coning tcnmrds P.-S Kornlrcl. Itts;rcchr Altr/trl l\'irsrrll rla'
tlrit,ing tlw car nnd it'L' 'erc Lotttittr.hottt rrt'r'rslr '.1llrtf
surldu, I heard fire. I tuas sittirtg on the lrortt srrrt o.f

the cor, tohcreas, PC Mulmrnmad Rafique ruts sitting
zpith accused at rcar portiolt. After I henrd fire, I stru,

at back seat anil noticei that acrused Imtitz hrul
pistol itr his hanrl, tuho lircd pofl ne ttlrich hit otr

ny head and I bccane cttnsciorts and did not knotr
u,hat happened thercaftcr. I renttirctl r/?rtirtls(]()//s /i)r.
otlc t)r tuto months. This is t 1l sttlfutr?t)t".

l'his eve $,itness was accomPanving the aPPellant Jokhio, thl'

dcctased in Jokhio's private car who were all po)icemen taking thc

appellant Imtiaz for remand at the court. This eve lvitncss knerr'

who lmtiaz was as he was accomPanying him on renlancl lt was

dav light and he rvas sitting close to him in the car for at lcast J
Lrours wherr the incident took place which included thc r'lriving

.l
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time to an(l from court and tlre long time appellant Jokhio krok in
the court as such we would have got a good look at the appellant
from close range as thev remairled seatecl in the car and u,oulrl
easilv have been able to recoqnizL'lriur agairr csPccinll\'.rs bt't,rr.'
this time appcllant Imtiaz lraci beert heltl in the policc stitlit,n t^, lrr.'rr'

hr,u,trrktd. As such basetl on the particular facts and circurnstan.cs
oi tlris case no itlentification pat'ade r,r,.rs required. Ht' gavt' his

evidence in a natural manner; rvas named as p:cscnt irr the FIR;
was scriousJy injured during the ir.rcident which is supprrrtctl tr,.'

the :ne,.lical eviclence; he hacl rro tnmitv or ill rvill rtith the

appellant Imtiaz and hatl no reason t() involve him in.r falsc'c.rst:,
he is not a chance w,itness and was not even cross exarnit'tc,,l rttr .rttt
aspect of his evidence which can be assumed to be adrnitted. In this
rrspect reliance is placed on the case of Dr.Javaid Akhtar (Supla)

As such we find lhis evidence to br-'reliable, trust worthl' anll
confidence inspiririg and believe the same especially in relation to
the corr€ct identification of the appellant Imtiaz as the person
who shot the deceased and himself before escaping fronr lawful
custodv.

We can convict on the evidence of this sole et'e t'itness alont'
though it would be of assistance bv wav of caution ii thcrt is sttnrt'

corroborative/ supportive evidence. In this rcspcct reliancc ir
placed orr thc case of Muhammad Ehsan v. The State (2t)()6 SCNlli
1857), As also found in the cases o[ Farooq Khan v.'I'he St tc (]l)()S
SCNIR 917), Niaz-ud-Din and another v, The State and another
(l0ll SCMR 725) Muhammad Ismail vs. The State (2017 SCi\,11(

713) arr,.l Iiaz Ahmed (Supra). That rvhat is of signilic.rnce is the
qualitv of the evidence and not its quantitv and in this cast'r.r,e firrd
thc cvielence of this sole eye h'itness kr be of gootl rlualitv atrel

bclit'r'e the same especially in terms of the corrcct irle-ntification oi
tlre ilccused ra,ho firecl on and murdercd the deceased and shot hirtl.

Thus, based on our believing the evidence of the PW eyewittress
mentioned above especially in terms of him correctly identifying the
appellant as the person who murdered the deceased and shot hinr what
other supportive/corroborative material is there against the appellant? It
being noted that corrobcration is onlY a rule of caution ancl not ir rulc oI

lalr.. ln this respect reliance is placell on the case of Muhammad Waris v
The stare (2008 sclvll{ 784)

(c) Although appellant Jokhio is a co-accused he is not clrargecl

with murtler but only negligence. In liis 5.342 Cr.PC statetncni ltc
fullv corroborates the' eye wittress about the happening t,I tlr,'
incitlent in his presence. Like wise rvhilst giving evidelrct' Ltlttltr
Oath. As such we relv on his S.3{2 Cr.PC statetnellt and his

evirlence under oath as being corroborative/ su pportivt' oi thc t"r'e

u'iiness eviclence.

(ct) That the medical evidence and meclical reports as discussetl
above fully support the eye-rvitness/ prosecution evitlencc. ll
confirms that the deceased rvas hit on the head and likr'u,isc tht'
injured eye witness by firearm shots. In any event ocular evitle'ncc

takes precedent over medical evidence if in conflict. ln this respect
rt'liance is placed on the case of Wahid (5upra),
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(e) That the car s'hich was recovered by the police was tlle car
which was driven Lry the appellant Jokhio and Lrelonged to Jokhio
arrcl had bullet holes and human blood in it as corroboratt'rl br, .rn

F!''L rtpolt and a clremical report.

(f) The police PW's travelled to the Punjab n'here ther.arrestecl
Itntiaz in this case who was alreadv in custodv in lurother.asc.n(l
a case r.r,hiclr concernecl an illr:gal firt, arnr. ll lnrtiaz \\'.rs r'r{)t

rccollr'tizt ,.{ or knorvn bv the 1,6li6q' in this casc n hv clitl tl.re policL
tlirvtl all the r^'av lo thc Punjab to arrest him wherebl, thcv hacl to
cl'oss nru'nerous administrative anci bureaucratic hurciles lthich
frlrther supports the prcrsecution case tllat lmtiaz was correctlv
i<lentified.

(g) lmportarrtlv whilst in thc Punjab PW 10 Ali Aklrar u lro rvas onc
of the police oflicers sent to re arrest appellant Imtiaz irr this casr'
lvirs also authorized to recover the pistol which the Punjirb polict'
had recovered from Imtiaz in the arms case lodged against him in
the Puniab rvhich he brought back to Karachi. It is the appellant's
case that this pistol did not belong to appellant Jokhio. There
contention is based on the fact that lvhen appellant Jokhio repolted
his pistol missing on the day of thc incident he had sivcn tht'
nrrrnb<'r of his pistol as 6878 however in the FIR lodged in the
Punfab the number on his pisto) is mentioned as 6876 rvhich is
differcnt. Significantly, appellant Jokhio in his S.342 Cr.l'C
statenlent in answer to question.l adrnitted that he kept the pistoi
in his car ancl in his statement untler oath adnrits that Iris lit't,nscLl
pistol is numbered 6876 which h'as the nunlbcr oi tlrt, irrsllrl
rcco'"'cretl from thc Punjab which in.tnv cvent onlv has rrnLr tliriit
(li[f,]rt,nce fronr the applicirtion concerrring his llrst pistol u, hich rr .rs

eithel a tvpo or in the Wors€ cclse scenalio was deliLreratelv clone kr
rnislcacl the police into believing that his pistol hatl been stolcn

Fri()I' tLl the murtler and escape of appellant Imti.1z. We are
horvcr.cr in no doubt that the pistol u'hich was rcct-n'c-rell lronr t]r,
appellant Inrtiaz bv the policc in the Punjab rvas tht'pistrrl rthitlr
u,.rs owned b1, anrl bclonged to thc appellant Jokhio r.r,hich rvlt'rr
sent for FSL h,ith the empties recovered at the scene of the clirnc
matched which we fintl directly links the appellant lmtiaz k) thc
comlnission of the crime. The empties were also not foistecl as thev
were sent soon after the crime before the pistol w,as recoverecl ior'
FSI- and sent again with the pistol for FSL once it was recoveretl
u,hich orr both occasions lead to positive reports. Furtherrnore,
nrcrc c{chy in sending the pistol for FSL in the absence of evidence
of tampering would not off set a positive FSL report. In this respect
reliance is placed on the case of Muhammed Ashraf (Supra)

(h) I\4ost oi the relevant police entries have l.:et-n erhibihrLl
concerning the shooting antl murtler which lullv supFr( )l t tl'rc

prosecution's case.

(i) I hat the polico PW's hatl no enmity or ill will t()w:rrrls th('

appt:llant and had no reason to falsely implicatc hirn irr this casc

and in such circumstances it has been held that the evidence of the
police PW's can be fullv relied upon and as such r,r,e relv on the
police evidence. ln this respect reliance is p)aced on Mr.rshtacl
Ahnred V The State (2020 SCVR 47{) q

l.
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[) That all the PW's are consistent in their evidence and even if
there are some contradictions in their evidence we cor.rsider these
contradictions as minor in nature and not material and certainlt,
not of such materiality so as to effect the prosecution case and the
conviction of the appellant. In this respect reliance is pl.rce!'l or1 thc
cases of Zakir Khan V State (1995 SCMR 1793) .rntl Khadim
Hussain v. The State (PLD 2010 Supreme Court 669).The cvidence
of the PW's provides a believable corroborated unbroken chain of
events from the appellant Imtiaz being driven in the appellant
fokhio's car by Jokhio for a remand hearing accompanied bv thL'

d<'ceascrl antl lhe ct,e witnt'ss lo the appt'llant I:rtiaz acorrrrrrrrl .r

pistr.rl antl shor:ting the tleccasetl anel tht, eve 1\'itlress ..rrt,-l csr-irfrrrll
kr the appell.rnt lmtiaz- being arrt.stcrl irr the Puniab ir'r ,r rlilf(,rtnt
case to the recoverv oi his p.ristol lo a positive FSL rcpolt u'ith thc
ernpties recovered at thc crimc sccne.

(k) That the appellant nas alrcaclv under arrcst in a sirnilirr 11'pc

casc in the I'unjab anr"1 was implicated in rnanv cases in Sinlllr antl
in one case Intl evcn been handed dorvn a Iife serltcncc lry the trial
court which was maintained by this court which indicates that he

hatl a propensity to commit such like crimes and was a habitual
offender.

(l) Undoubtedly it is for the prosecution to prove its case against
the accused beyond a reasonable doubt but we have also
c,rnsidered the defcnce case to see if it at all can caste <lorrbt rrn or'

dr:rtt the'prosecution case, The defence case is simplv onc of falsr:
implication by the police basecl on the fact that the appellant was in
jail in thc Punjab at the time of the offerrce as per his 5.342 Cr.l'](l
statement and that the crime u,as committerl bv the tiecr.aserl cr'
accuser.l hou'cver having takcn such ricfcnce it r.vas incurrrbt,nt urr

him to produce at least some evidence in supporl ot tl.r( s. r(,
u,hich he failed to do. In this respect reliance is placud Lrrr tlrc tast:
of Anwar Shamim V State (2010 SCMIT l79l)--fhe apllcllant (li(l
not 1;ive evidence on oath antl did not produce anv DW in supprrrt
of his llefence case or produce anv other eviderrce which coukl dent
the prosecution case. Thus, for the reasons mentionerl above we
disbelieve the tlefense case as an aiterthought in the face of relial,lc,
tlust worthv an,.l confidenct inspiling cye witlless .rn,.l othc:'
corroborative /supportive evidcnce against the appellant uhicJr
has not at all dented the prosecution case.

15. Thus, based on the above discussion especially in the face of

reliable, trustworthy and confidence inspiring eyewitness evitlcnce antl

(,ther corroborative/ supportive eviclence mentioned above, we have no

doubt that the prosecution has proved its case against the appellant Imtiaz

Ircyond a reasonable doubt for the offences for n'hich he h.rs berrr

.onvicted and hereby maintain his convictions and senrences except u'ltlr

regard to the ATA offences for which he is acrluitted for thc rtasons st't

out belt,rl'.,
t
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I6. l{c do not find that this case falls within the purvierv of thc ATA as

clefincd bv a larger bench of the Supreme Court in the casc of Ghulam

Hussain V State (PLD 2020 SC 51) r.t'here in essence for their to be an act

of terrorism there had to be an object, intent, purpose and design to create

terror on account of such act. Whether people were tcrrorized as a by

product oI the act did not convert the act into one of terrorisrn nor the fact

that it rnav have been of a particulady brutal nature. llaseil on thc

particular facts and circumstances of this case it appears that the intent of

thc appellant lnrtiaz was to escape flonr police custodl, and in achitvinr',

this objcct hc murclerecl one policcmcn u.ho was qrr.r'r.ling Irinr.rrrtl

srrl iolrslv u'ouncled anothcr lYhich had no object, intent, purPosc (\r \l('siill

to crcatc tcrrol rvhich rvas lather to escape from police custr:rcil irnrl as

such the appellant is acquitted of all offences unrler the ATA,

17. With regard to sentencing the appellarrt in order t,.r make his cscapr.

good shot dead one policernan and seriouslv injured another rvho is

currentll paral),zed and has greatly had his quality of life re.1uced antl

has made life difficult for his family. The murder and serious injurv of thc

policc men was premeditated and they were not cven given a chance trr

surre:rder and rvas committed in cold blood bv a hartlenctl c: iminal. Wl

Iind no mitigating circumstances to reduce the sentence handed dor.r.'n to

the accusecl as his motive for the murcler was to e5!*ape custodv in respect

of serious crimes at any cost including cold bloodied prenreditaterl

murder of police men which is a crirn!,.rgainst socicty .rs it is tlrt, ,.lrrtr rrt

the police to Frotect society and if someone murders a p.rolicertren in a

premerlitatc.l manner the onh,appropriate sentence is a detelrcnt or.rc iu

order to deter others from murdering policemen whilst carrving out thcrr.

Iawful tluty as if a policeman can be rnurr.lerecl in such a callous nr.r:rncr

the accused li,ould not think twice before murdering an oreiinatv citize:r

for example., if he resisted a robberv r,r'hich is common in Karachi these

days and such like persons must be sent a loud and clcar message by the

courts that if it is proven that they have caused the prc mediaterl murcler

of a police man whilst carrying out his lawful duty thcy will not [.le sparetl

lrv the courts and as such we up hold the death sentel]ce hancled down to

appellant Imtiaz and all other sentences handed dorvn to him in the

inrpugncrl juLlgment.,
,
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18. As such lrltiaz's appeal is dismissecl; the convictions and sl'nte'nces

in the impugr.red fudgment in respect of all the PPC offcnces art, upheld

whilst the appellant is acqriitted of all conr.ictions u nrL'r the ATA. Thl

confirmation relerence is answcred in the affirmative.

With regard to the case of appellant )okhio.

79. Learned counsel for appellant ]okhio contended that there had

been no negligence on his part; that the appellant had been hantlt-ti crrfled

ancl he rnanagetl to escape aftcr acquiring a pistol which u,as not Iris arrtl

that aftel'the appellant shot the two other police men in his car a gun was

placeri at his head as driver and when the car crashed the appellarrt arrd

his nolv dcccased co-accused escaped anrl as such thL'le r.r'as no ncglitt:rrct'

on his part since base(l on the particular facts and circumstancr,s ot tlris

casc he h.rrl tlrr oPtion but to allow the appcllatits to esc.ipe othrnrrisr lrt'

lvould also have been shot ancl as such he should be acqr.rittcd oi tlit,
charge of negligence by extending him the benefit oi the doubt. In supppll

of his contentions he placetl reliarrce the cases of Muhammad Nawaz v.

The State (PLD 2021 Balocl'ristan 87). Muhammad Nawaz v. The State

(PLD 2002 SC 287), Allah Bux V State (2007 MLD 39) and HC

Muhammed Khan V State (PLD 2017 Dindh 723)

20. Learned APG fully supported the impugned judgment in tlre case

of the app€llant Jokhio and its findings. In particular he contcndecl that it

rvas the pistol of the appellant which had been used tcr cnable the

appellant hntiaz and his co-accuseti t() L'scapc which the apptlla:rt haLl

allou'ed to fall into the hantls of the appellant tlrrough his negligcnct. irn.l

which had even lead to the death of one policc man and seriorrs irrjun to

anoth{:r apart from the escape of the appellant ancl his tleceasetl co-

accused who were under lawlul custodv.

21. We have heartl the arguments of the learned counscl futr thl
apr.ellant Jokhio as well as learned Additional Prosecutor Ceneral and as

mentioneti earlier have gone through the entire evidence on recorcl.

22. After our reassessment of the evidence we lind that the prosecution

has proved beyond a reasonable doubt the charge against thc appcllar.rt

Jokhio for the following reasons keeping in view that each crinrinal casL'

must be decided orr its own particular facts and circumstanceT
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(a) As mentioned earlier the FIR was lodged u'ith pronrptitu(lc ar'r(i

the appellant Jokhio is namccl in it as the persorr wlrosl
ncgli€ll'nce e:rabled the esc.rpc from lalvful custorlv of .r1.rpr:llrnt
lnrtiaz and his tleccased co-accused.

(b) Fronr the evidencc it clear that.Jokhio was taking the appellant
and the deceascd co-accusecl lor remand ancl that during tht,
lau,ful crrstody of the appellant antl the deceased co-accuscrl
thev escaped from the custodv of thc appellant rvho r^.,.rs thc
most senior officer,

(c) \{e have already found that it \^,as appcllant Jokhio's pistoJ
n,hich made its wav into tht- hands of appellant Imtiaz rvhrr

then shot the deceased and seriouslv injured the eve witntss.

(c[) Eve witness PW 13 Daim whose evidence n,e havc .rlre.rrlv
brlic'vcri spocifically states in his evidencc as under regarcli:rg
appellant Jokhio's pistol;

"On 30.9.20'16, I u,ns PC at PS Kornngi, Krtrnchi.lnspctlr,r Abdtrl
Wsay Jokhio ruas ino*figrrfutg n crrne of P,5 Koriruqi. Ort tltnt
tlaq, he took the custotlrl of uccrtscd Inrtiaz orul Abrlul Llulil,
front P.S. Korargi, I alongoith Inspector Abdul l\tasrrrr

lolihio and PC ltlulmnrnmd Rtrfique u.tnt to Citrl r'ourt it
tlrc car of Inspector Abdul Wusrty. He pnrktti thc crtr tt tlrc r,t,ztl

side attd when ht le.ft, I snu coaer of his pistol and asked tlnt
tohy there zoas only cozlt'r Llithout pistol, ulon ruhich hr
said to me tlmt he had left thc ytistol at ltis house".

(e) Sinct, we have already belicvecl the evidencc of Pl! l3 [)arm
r,r,ho had no ill will or enmitv rvith the appellant lokhio anLt rrl
reason to implicate him in a false case and has state!:l in his
evir-1ence which he was not cross examined on tlr.1t thc
appellant Jokhio told him that he had left his pistol at hornc r.r,t:

disbelieve the evidence of the appellant regarding thc missing
pistol especiallv as it turned out to bc thc murder wcapon. No
officer oJ such seniority as appellant lokhio woulcl have left lris
weapon at home when he had to take t$'o hardenetl crirninals
for a remand hearing. This does not appeal to logic,
commonsense or reason.

(f) From tlre tviclence it appears that at best the pistol rras k'lt
Iving negligently in.tokhio's car (or at worst some thinl; nrrrrt:
sinister for which he rvas not chargetl and hence the rcpolt hc
nrade about his missing fircarnr as a reaclv matie defencc) as

arlmitted by tl.re appellant Jokhio in his 5.342 Cr.PC statement
antl it was found by the appellant lmtiaz. With regard to his
missing firearm appellant Jokl-rio states under oath as urrclcri

"l ruas hLtttitrg lhree t'our loltce co st bles rn r intvsligaltol
branch- I hnd taken ttoo constnbles on the dny of tncidcnt tlolg
nlith accused for seeking rumlnd. Both the accustd tperc

lundcffid tthile tluy ruere taken t'or remand. It is torrc(t lltnt I
had taken the accused in rny own car for seekin1 rrnmrri otr

30.09.2016. It is correct that pistol beaing No.0006876 is tuy
licensed rueapotr. I used to keep my licensed pistol lor uy snfc,ly. lt
is corrccl thnt Ex.98[B is not oiginnl of the npplication mot,td nt

J
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City Caurt PS. Voluttaily says, that the origind is nt'dlnhle arul

I cnn prorluce the snme ruith my slntement. I had kept my pistol
uniler the ilrit:er seat while leaoing for collccting romand

papers from the Court of l.M. I had kept the pistol itt lhe cat
after the acursed lmd tlighted from tht csr. lly'hrtr I crrtttt'

back I found tlrc coxer of tfu pistol in tlrt cnr rui tht ltislol
rcas rrissirg. I hnd sannlpd llu' t'clncla ns ti'i'11 as lltt rt;' ttt,l l'ttt

llrt ltrstol tpns nof .fbund eitlrr it tfu ?ehidt tnr l/le rtr-t'trst'rl it,'rt

Itrtnd in posscssion of the plstol.

Note:- Whcn the zoitness is confronted a|ith the questiott

as to lroto the occused catlrc in possessior o.f Ttistol trthtn hr
itunediately searcherl the pistol after coflitg back.frottt thr
Court of l.M, he is nott'takir8 a sometssult and strrtt's tltat
lE iloes not rcfiernber that as to whether he had put the

pistol itt the car before leating the High Coutt or nftcr
leaoing the car in the City Court".

23. T'hus we dismiss the appeal of appellant Jokhio and up holt{ his

( onvjction iln(l sonrence as set out in the impugned iutlgment-

Conclusion

24. ln conclusion both the appeals are tlismissed autl thc conlirLlatiolt

relereuce ir't respect of appellant Imtiaz is answeretl in the r{[ilmative

Since appellant Jokhio is on bail his bail boncls stand cancellec{ antl he

sl-rall be taken into custody to serve out the remainder of his sentence The

app.rellants shall have thc benefit of S,382 (b) Cr.PC and anr,' r|nrissiotrs

availablc under the lau'. With regard to appeliant lmtiaz his sentenccs

shall run concurrentlv,

25. The appeals are disposed of along with confirmation reference in

the above terms.
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