
P-r,c rc n t:
Mr, Juctlce Mohnmmad Karlm Khan Agha J.
Mr, Jurtlco Zulltqat All Snngl J,

Spl. Crlmlnnl A.T. Acqulttal Appeal No,l86 of20l8

lrlrrltrrr.rrl< Ali. Appcllant

Sltotrl<nt Ali & nrrol hcr Rcsponrlcn t s

Mr. lthudn llux, odvocotc for uppcllnnt.

Mr. Ilnrlrnd lthan, ndvocotc for rcspondcnt.

Mr. Muhammad Iqbal Awan, Addl. P.C.

19.10.2022

ORDER

MUHAM KARIM XHAN AGHA -J., The respondent Shoukat Ali

$'as tried by lcarned Anti-Terrorism Court-XIII, Karachi in Spt. Case

No.936/2016 in respect of crimc No.129 /2013 U/s 302, 34 PPC r/rv
scction 7 ATA, 1997 and vide judgment dated 07.05.2018 was

acquitted of the chargc, hence appellant/complainant has filed this

appeal against his acquittal.

2. Bricf facts of prosecution case as per FIR are that on

06.03.2013 at about 2045 hours complainant lodged FIR

No.l29/2013 u/s 302,34 PPC contending therein that on o6.03.2013

rvhilc hc was availablc at his Medical and Gcneral Store, situated at

Johar Complex along with his brothcr Muhammad Ali, nephew AIi

Ilassan and onc Ghulam Ali, nt about 2.00 pm four persons on t\r'o

motorcycles bcing armcd with wcapons arrived there and started

issuing directions fr.rr closing thc shops. While they rvere doing so, all

of suddcn they startcd firing, as a rcsult, his brother Muhammad Ali

sustaincd fircarm injurics on neck nnd died on the spot. All accused

pcrsons flcd away from the spot after making aslial firing.

Complainant party took deceased to Memon Hospital, then Jinnah

I-lospital, there postmortem of dcceased was conducted, hence this

FIR was lodged. ,
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5. ()rr llfc r)llrl lrrrrrrl, ktrrttrtl Atlrll, 1,.(l untl tllln\fl k

rlslxlll(l rl sul)lxn1c(l the lnrlrtU{llc(l jtrtlgtnrrtt fln(l ,!l,rlr(l llurl trrtrrr

lrus Lrt t rr l)llss(.(l on lroulr(l relr!r(,tls,

(), Wt'htrvc lrctltl llrl lnrttics Irn(l lx:r'u$c(l thc r(:or(1.

7. Wc firrd tlrtt nulirl rulson wlrilc rrcrluitlirrg lhc rcsprrndcnl lr7

tlrc inrprrgrrcd jtrdgnlclrt is lls Lltl(lcr':-

"I tuvo hcnrd lctrrnod APO for tho Stato ond counrcl
for nccuscd nnd pcruocd tho rscord wlth duo carc. Pcrural
of rccord shows thnt P.W.1 lonrncd Judlclal Mlglrtrntc
dcposcd thrt on 29.10.2015 hc conductcd ltlcntlflcatlon
pnrndc through cycwltncea nnd prcporcd ruch mcmo
lEx.7/Bl. Durlng hls cross cxumlnntlon ho haa stotcd thot
hc docs not rcmcmbcr lf dcscrlptlon of nccuacd wcrc not
mcntloncd ln thc FIR. Hc ulso stntcd thqt hc docs not
rcmcmbcr, lf thls cnsc wnr dlspoecd of ln 'A" cloure and
snme rcport w&8 rcccptcd by thc conccrned Judlclal
I\lngistrrtc. [Ic hns ndnrlttcd thnt hc hnd not vcrllled the
dlrrlcs to vcrlfy thc fnct thtrt nccuscd woa not shown to thc
witnoss ln thc pollco stntlon prlor to ldontlflcntlon paradc.
Pcru8a[ of rocord shows thnt FIR wna lodgcd on O6,03'2013
whorctra, ldontlficntlon pnr[do wfls hcld on 29.1O.2O15'
whlch dclny of rbout 2 Yz lcnrs, ln thla rcgard I rcllcd
upon cltntlon ln cnro of 6nccdul Haquo allas Abdullah
l2Of S YLR 242) Ilonournl,lc IIlgh Corrrt of 8lndh, Its
rclcvont pnra la hcroby rcprotluccd ar undcr:.

"ldcntlllcntlon of accuscd pcrrona bcforc thc
Trlnl Curt trftcr such dolay of tho lncldont hardly
aatlsllcd thc rcqulroment of law--ldcntllicatlon
paradc tcst waa crrcnthlly to bc hcld ln thc prcaent
csgc but no such tcst wos hcld".
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Perugol of memo of ldentlficatlon parade rcveuls that
addrcslca f,nd number'8 CNIC of dummleB werc not
mcntloncd by learncd Judlclal Maglstratc. In thls
connectlon I rclled upon casc law reported ln Zafeer
Ahmcd Vr, The Strtc (2Of7 P Cr. L J 662 Hon'ble Gllglt
Baltlrtan chlcf court, rclevant parq ls rcproduccd as
undcri.

'"-..n[mca /parcntagc and nddreeses of thc
dummlcs wcrc not mcntloncd ln thc rcport-"

Peruenl of evldcncc of complalnant P,W.2 & P,W.3
thcy hnvc dcpoced thnt on 06,03.2013 lt wa8 about 2.OO
p.m four pcraona or two motorcycles arrlved there and by
stnndlng on rotrd loudly askcd thc whole shopkeeper8 to
close thc markct, on whlch thcy Btarted to close thelr
mcdlcnl rtorc, mcnnwhllc thc sold pcrsona made Btralght
frrlng upon thcm, rcsultnntly onc bullct hlt hls brother
namcly Muhammnd All on hls ncck. They shlfted lnJured to
I\Iemon Hospltal ln cmergency ward, where aftcr
examlnatlon doctor declared that hls brother Muhammad
Ali has been expired. During cross examination
complainant has admitted that ln hls FIR he has not given
the ide ntification/ descriptions of accused peraons who
made firing on his brother and shop. In this regard retied
upon case law reported in case Adnan Vs. The State 2Ol8
MLD 43 lahore.

It is pertineut to metrtion here that ldentification
tcst of accused Shoukat was held approximately 2 Yz lears
after the occurrence. It is not readlly believable that the
P.W who has seen fleeting glimpses of accused, would
remember their features for auch long period partlcularly
when his features and contours have not been mentioned
in the FIR or in their atateEenta recorded under Eection
16t Cr.P,C. Perusal of record shows that complainaut did
not disclose about weapon in the hands of accused at the
time of incident. It has elso noted that no recovery of
crime weapon as well as motorcycle was made from the
accused, slmply empties aUegedly recovered from place of
incideut, could not prove that those were t-rre by accused.
Six empties were recovered by police from place of wardat.
No crime weapon haviug been recovered from accused, it
was not possible that empties were matched and report
became posltive. Identlfication parade ls not a substantive
piece of evidence but is only corroborative of the evidence
given by the eye-uritnesses at trial. It has come on record
that the accused was kcpt in pollce station and that the
witnesses had been visiting the police statlon durlng
invcstigation. Possibility thEt police had got accused
identlfied by wltnesses prior to ldentlficatlon ptrrade could
not bc ruled out. Thcr€ ls delay of more than slx (6) hours
in lodglng the FIR for whlch no reasonable explanatlon has
been given by the complalnant. It ls noted thot FSL report
(Ex.l3) lndlcates that on 19,03.2O13 emptles were
recelved in the office of FSL, whlle occurrence took place
on 06,03.2013, no explanation has been furnished for such
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delay for dlspa6tchlng the emptles to FSL. Record furtherS
shows that whole lnvestlgation of thla case was carrled by
thc P.W.8 Muhammad Nawaz, who ls Sub Inepector waa not
legally cmpowered to lnvestlgate the present case, In
terme of gcctlon 19 ATA, 1997 an Inapector has to
lnvcstlgate the ca8e trlable by the Court of Antl-Terrorism.
In thls regard I rclled upon ctrae lawe reported ln..Maqsood
Yamccn Vs. R.P,O. Mutlan 2O13 P Cr, L J 923 Lahore,

8. On asscssmcnt of tlrc cvidcncc, wc find no lcgal infirmity in the

abovc I'indings of thc lcarncd trial court. Thcre werc two eyewitnesscs

in this casc, one being P.W.2 complainant Mubarak Ali and other
P.W.3 AIi Hassan. lt is noted that none of thc cycwitncsses had secn

thc rcspondent bcforc the incident and none of them gave any

hulia/ dcscription of the respondent. Only P.W.2 Mubarak Ali was put
belorc the identification parade which was held atLer 2 tA years o[ the

incident and on the basis that he did not give any hulia or other
description of the respondent and incident took place 2 Yz years ago,

rve find that it rvas not pllssible to correctly identify the respondent at

thc time of incident. It is also noted that this case was originally
disposed of under "A" class and respondent was booked after he had

been arrested already in another case after he allegedly made

confession before the police. Significantly before Identification parade

the rcspondent was not produced before learned Magistrate tor

rt-'cording his concession. Furthermore, no pistol was recovered from

him and as such FSL report in respect of the empties becomes of no

significance. lt is held by the Honourable Supreme court in case of

The State v. Abdul Khaliq and orhers (PLD 2011 Suprene Court
554) that in appeals against acquittal, the scope is very narrorv and

limitcd because the respondent acquires double presumption of
innoccnce..For the foregoing reasons rve find no reason to interfere in
rhc impugned judgment as it docs not suffer from any infirmity and
is in accordance with larv, Accordingty, instant Acquittal appeal is
dismisscd in limine.
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