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IN THE HTGH COURT OF SINDH, KARACHI
Prcsent:

Mr. lustice lt4oltammad Karint Khan Agha
Mr. lustice Zulfiqar Ali Sangi,

Spl. Criminal A.T. Appeal No.158 of 2021.
Conf, Case No,10 of 2021.

Appellants: 1.
,

Tariq Rahim S/o. Fazal Rahim
Azhar Ahsan S/o. Muhammad
Ahsan,
Shahid Usman S/o. Usman Ghani
Fawad Khan S/o. Abdul Qayoom,
Ghulam Abbas S/o. Abbas Raza
through Mr. Aamir Mansoob

Qureshi, Mr.Ifthikar Ahmed and
Mr,Raj Ali Wahid Kunwar,
Advocates.

3.
4.

Respondent:

Complainant:

Appellants:

Respondent:

Complainant:

Appellant:

Respondent:

Spl. Criminal A,T. Appeal No.169 of 2021,

The State through Mr,
Iqbal Awan, Additional
General Sindh.

Ishtiaq Ahmed through Mr.
Siddiqui, Advocate.

The State through Mr,
Iqbal Awan, Additional
General Sindh.

,

Muhammad
Prosecutor

Faisal

Muhammad
Prosecutor

Spl. Criminal A.T. Appeal No.170 of 2021.

1. Bilal Rasheed S/o, Muhammad
Rasheed,

2. Muhammad Daniyal S/o.
Muhammad Naeem through Mr.
Mahmood A. Quershi and
Mr.Munir Ahmed, Advocates.

The State thtough Mr. Muhammad
Iqbal Awan, Additional Prosecutor

General Sindh.

Ishtiaq Ahmed through Mr. Faisal

Siddiqui, Advocate.

Bilal Rasheed S/o. Muhammad Rasheed

through Mr. Mahmood A. Quetshi,
Advocate.
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Complainant:

Appellant:

Respondent:

Complainant:

Appellant:

Respondent:

Complainant:

Dates of hearing:

Date of Judgment:

Ishtiaq Ahmed through Mr
Siddiqui, Advocate,

The State through Mr,
Iqbal Awan, Additional
General Sindh.

Spl. Criminal A.T. Appeal No.171 of 2021.

Faisal

Muhammad
Prosecutor

Faisal

Muhammad
Prosecutor

Faisal

Muhammad Daniyal S/o. Muhammad
Naeem through Mr, Munir Ahmed,
Advocate.

Spl. Criminal A.T. Appeal No.173 of 2021.

Ishtiaq Ahmed through Mr.
Siddiqui, Advocate.

The State through Mr.
Iqbal Awan, Additional
General Sindh.

Tariq Mehmood S/o, Ghulam Kibriya
through Mr. Aamir Mansoob Qureshi,
Advocate.

Ishtiaq Ahmed through Mr.
Siddiqui. Advocate.

04.1,0.2022 and 06.1 0.2022.

1.4;10.2022.

IUDGMENT

N,{OHA MMAD KAITIM KHAN AGHA. I:- The above namerl appellants

have preferre.'l these appeals against the judgment dated 25.10.2021

passed by Learned Judge, AntiTerrorism Court No.VII, Central Prison at

Karachi in Special Case No.36(vii) /2020 arising out of Crime No.16 of

2018 U/s. 302/34 PPC R/w section 7 ATA 1997, Special Case N0.36-

A(vii)/2020 arising out of Crime No.138 of 2018 U/s. 25 Sindh Arms Act,

2013 and Special Case No.35-B(vii)/2020 arising out of Crime No.139 of

201,8 U / s. 25 Sindh Arms Act, 2013 registered at P,S. Darakshan, Karachi.
,
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whereby the appellants named above were convicted and sentenced as

under:-

1. The accused Muhammad Daniyal (PC) S/o. Muhammad
Naeem Azam and Bilal Rasheed S/o. Muhammad Rasheed

(P.C) were convicted for the of{ence under section 7(1) (a) of
Anti-Terrorism Act, L997 for causing death of deceased Intezar
Ahmetl and both the accused were sentencetl to death subject to

confirmation bv this court alorrg with fine of Rs.200, 000/ -

(Rupees two lac,) each. In case of default in payment of iine,
they were each ordereLl to suffer S.l. for six months more,

2. The accused Muhammad Daniyal (PC) S/o. Muhammad
Naeem Azam and Bilal Rasheed S/ o. Muhammad Rasheed

(P.C) were convicted under section 302(b) PPC r/w section 34

PPC and sentenced to death subject to confirmation by this
court.

3. The accused Muhammad Daniyal (PC) S/ o. Muhammad
Naeem Azam was convicted for the offence under section 25 of
Sindh Arms Act, 2013 and sentenced to suffer imprisoument for
10 years along with fine of Rs.50,000/- (Rupees fifty thousand).
In case of default in payment of fine, he was ordered to suffer
S.l. for three months more.

4. The accused Bilal Rasheed (PC) S/o. Muhammad Rasheed was

convicted for the offence under section 25 of Sindh Arms Act,
2013 and sentencc('l to suffer imprisoument for 10 years alortg

rvith finc of Rs.50,000/ -(Rupees fiftv thousancl). In case crf

default in payment of fine, he w'as ordered to suffer S.l. for tluee
months more.

5. The accused Tariq Mehmood S/o. Ghulam Kibriya (PI), Tariq
Raheem S/o Fasial Raheem (PI), Azhar Ahsan S/o. Muhammarl
Ahsan (PI), Shahid Usman S/o. Usman Ghani (HC), Fawatl

Khan S/o. Abdul Qayoom (PC) and Chulam Abbas S/o.
Ghulam Raza (PC) were convicted for the offence under section

7(1)(a) of AT A,1997 r/w section 211 of ATA, '1997 and all were

sentenced to suffer R.l. for life. They were also liable to pay fine
of Rs.200, 000/- (Rupees two lac) each. In case of default in
payment of fine, they were ordered to suffer S.I. for six months

more.

6. The accused Tariq Mehmood S/o. Ghulam Kibriya (PI), Tariq
Raheem S/o. Fazal Rasheem (PI), Azhar Ahsan S/o.
Muhammad Ahsan (PI), Shahid Usman S/o. Usman Chani
(HC), Fawad Khan S/o. Alrdul Qayoom (PC) and C]rulam
Abbas S/o. Ghulam Raza (PC) were convictec-l for the oflence

under section 302 (b) PPC r/w section 1091113 PPC and

sentenced them to suffer R.I. for life and to Pav fine of

Rs.100000/- (Rupees one lac) each. In case 0f default in
payment of fine, they were ordeted to suffer S.l. for six months
more.

?
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All the sentences on all accounts were ordered to run
concurrently, The benefit of section 382(b) CI.P.C. was also

extended to the accused. The amount of fine shall be paid to the

legal heirs of deceased u/s. 544 CI.P.C.

2. The brief facts of the case are that on 13.01,2018 at about 2355 hours

complainant Ishtiaque Ahmed recorded his 154 CI.P.C statement at P.S

Dalakshan, averring therein that his son Intezar Ahmed, agecl about 19

years (student at Malaysia), returned back at Karachi. On 13,01.2018 at

about 05-30 p.m, in car bearirrg No: BLE-254 make Toyota Cranclv his stttr

left along with his friencls, n'hen at about 08.00 pm cornplainant rvas

inJormed that his son received a bullet injury and had been shifted to

JPMC. On receiving such information he along with his brother and otl-rer

relatives arrived at hospital and came to know that his son had

succumbed to his injuries. After post-mortem, dead body of his son were

handed over to him. On inquiry he came to know that his son sustained

bullet wounds at about 7:15 hours at Lane No:05, Crystal Lights, Bukhari

Commercial Phase VI, DHA, Karachi by some unknown persons for an

unknown reason which lead to his son's death. After regishation of FIR,

investigation was handed over to SIO P.S Darakshan, who was otr casttal

leave and thcrcfore the investigatiou was passed to SIP Muhamr-nacl

Ashraf Jogi, who Inspected the place of occurrence, prepared such memo

in presence of SIP Arshad anrl H.C Safdal Hayat, took the photoglaphs trf

place o[ occurrerlce, car of the cleceasecl .rrrd also drew the skctch showirrg

the actual location of place of police at the time of occurrence. He also

collected CCTV/DVR record of the place of occurtence and obtainect the

photographs from CCTV/DVR recording. He arrested the accused

involved in the in-stant case and interrogated thern, to which they

adrnitted their complicity in the instant occurrence- On 13.01 2018 accuscd

Inspector Tariq Mehmood posted as SHO at ACLC recordecl his 154

Cr.P.C statement in resPect of the occurrence and arrested three of the

police officials P.C Ghulam Abbas, P.C Fawad and H.C Shahid Usn-ran

along with weapons, useLl in the crime under memo and also elispatcheti

Section 154 CI.P.C statement to the concerned P.S for FIR- On 14 01,2018 at

P.S Darakshan the accused P.I Azhar-ul-Hassan and P'I Tarique

Mehmood dcposited their official weaPorls along with livc rountls, s"izt'cl

untler memo b1, SIP Mir Hassan. On 1i1.01.2018 H.C Kamran posted as

\AtrHC at ACLC produced weapon of 9mm along with 15 live roun,-ls,

retained by accused PI Tarique Rahim to WHC which he produced before
I
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SIP Mir Hassan, besides accused P.C Muhaurmad Daniyal and P.C Bilal

Rasheed surrendered before him and disclosed their involvement in the

instant occurence, to which they were arrested under merno. He also

recorded 161 Cr.P.C statements of witnesses. seized two Bikes and lwo

cars ftom the place of occurrence under memo, obtained remand of the

accused, dispatched the weapons and ammunition to the FSL for

examination and report. He obtained FSL report in resPect of weapons

and ammunition dispatchecl to the FSL, issued letter to the SSP

investigation-l for CDR record of cell phones retained by the accusecl and

also issued letter to the DHA authorities for providing CCTV/ DVR

rccortling at the place of occurrence. Hc cxamined the complaitlatrt irnd

rccorded his further statement. On 16.01.2018 he went to the place trt

occurrence in ortler to search and collect the DVR, from the shop oI

Crystal Lights, DHA Phase-VI, Karachi, where at 2rM floor of the builcling

the CCTV/DVR cameras were functioning. He collected the DVR from the

said shop under the memo and also recorded 161 Cr.P.C statements of

P.Ws ancl recorded interrogation form of each of accused, On 14 01.2018

and 15.01.201.8 after arrest of the accused, prepareci hulia fonn of each of

accused, got examined car bearing No: BLE-254 white corolla Altis from

FSL authorities, obtained report of FSL. He also issued letter to the MLO

for postmortem ancl cause of death and letter to the Mukhtiarkar

concerned fot inspection and Preparation of Naksha-e-Nazri of place of

occurrence. On 17.01.2018 accused Tariq Raheem after getting pre-arrest

bail joined the investigation, whose statement rvas recol'dccl. ()n

17.01.2018 investig5ation was handed over to SlO/Inspector Mulralnmad

Naeern Awan after assuming the charge, who also interrogated the

accusecl, during the interrogation accused became ready to voluntarily

point out the place of occurrence. On such disclosure by all the accused PI

Muhammad Naeem Awan inspected the place of occurrence Pointed out

by the accused and disclosed the material facts of occurrence, to which

such memo were prepared, also recorded 161 Cr.P.C statement of

previous I.O. Muhammad AshraJ. moved application to the police

surgeon to Provide Postmortem No: 26/18 in resPect of thc tlcceasetl

Intizal Al"rmed S/o Ishtiaque Ahmed and obtainetl the sau-re Alter

inteffogation all the accused voluntarily became ready to point out the

place of occurrence and on their lead he inspected the same under memo.

He obtained FSL report in respect of weapons aud ammunitit'rn, producetl

+
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all the accused before the concerned of fice for CRO. On 20.01.201tt thc

investigation of the instant FIR were transferred vide order No:

SP/lNV/South/RDR/951/20'LB dated: 20.01.2018 of IGP Sindh and was

handed over to SP INV-I South namely Muhammad Farooque Awan, who

notified DSP Fateh Muhammad and PI Muhammad Naeem to assist him

in the investigation. On 22.0'1.2078 further investigation of instant FIR

were transfelred to CTD Sindh vide order No: 2936-

42/ AIGP/OliS/lI1/22.01..2018 marked to PI Aziz Ahmed Shaikh o{ CTD,

who after delegation of investigation, interrogated all the accused,

inspccted the place of occurrence, preparcd Naksha-e-Nirzri atrd

ttispatched the clothes of deceased for chemical analyzer. He also

recorded the statement of lady Mst. Madiha Kiyani, besides the friencls of

eleceased, obtainecl the CDR pertaining to accused, lady Madiha aud other

persons. The Joir-rt lnvestigation Team (JlT) were constituted to arrive at

the.just conclusion of the case, who also inspected the place of occurrence.

He received 161 Cr.P.C statement of complainant through Whatsapp. He

also contacted Muhammad Sohail on his Whatsapp No: 0018325810815,

who informed that he and his daughter Mahrukh have mig;rated to

America and submitted that he has no concern witl'r the instant case. In

this regard he confirmed such facts through FIA (Immigration). After

completion of usual investigation he submitted rePort u/s:

173 Cr.P.C before the concerned Court. A{ter the submission of challan

cases were transferrecl to ATC-XIII for disposal according to law.

3. The accused persons plead not Suilty to the charge and claimed

trial.

4. The prosecution in order to prove its case examined 18 witnesses

and exhibited various documents and other items. The statement of

accused persons was recorded under Section 342 Cr.P.C in which they all

denied the allegations against them and proclaimed their innocence. None

of the appellants gave evidence under oath or called any DW in support of

their defence case.

5. After hearing the parties and aPPreciating the evidence on record

the trial court convicted the appeliants and sentenced them as set out

earlier in this judgment. Hence, the appellants have filed these appeals

against their convictions.
,

+
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6. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the impugned judgment passed by the

trial court and, therefore, the same may not be reproduced here so as to

avoid duplication and unnecessary repetition.

7. That although the cases of all the appellants are inter-connected we

find that in effect the accused split into two distinct categories. The first

category comprises appellants Daniyal and Bilal who deny their presence

at the scene and have been accused of firing directly at Intizar Ahmed (the

deceased) and thereby causing his death. The other category of accused

admit their presence at the scene of the incident but claim that they plaved

no role in the murder of the deceased which was carried out by appellants

Daniyal and Bilal independently of them without their prior knowledge.

According to learned counsel for the complainant this category also

divided into a sub category consisting of the commanders on the ground

at the time of the incident being appellants Tariq Mehmootl, I'alit1

Raheem and Ahsan Azhar and the non commanders being appellants

Shahid Usman, Fawad Khan and Ghulam Abbas. We do not consider that

this sub categorization is of much assistance in deciding the case antl will

proceed to decide the same based on the two categories of the appellants

who were allegedly at the scene and fired and the appellants who were

allegedly at the scene but did not fire.

With regard to the case of appellants Daniyal and Bilal,

8. Learned counsel for the appellants Daniyal and Bilal contendecl

that based on the particular facts and circumstances of the case the case

did not fall within the purview of the ATA; that the appellants were

completely innocent and had been falsely implicated in this case as clue to

the media attention the incirlent was receiving the police were in a hurrv

to solve the case and thus the higher ups of the police falsely implicated

the appellants in order to show their efficiency and detract media

attention from the police's involvement in the incident; that the appellants

were not present at the time when the incident took place; that PW 10 Ms

Madiha Kiyani who was present in the car with the deceased at the time of

the incident did not identify the appellants as being the persons who (irecl

upon the deceased or were even present and her evidence did not even

support the prosecution case despite not being declared hostile; that the,

+
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empties which were allegedly recovered from the crime scene had not

been kept in safe custody before being sent for FSL and that the pistols

were not recovered from the appellants and that the FSL report whereby

the empties had been matched with their recovered pistols had been

manipulated; that no one had identified thenr as being present at the time

of the incirlent; that the so called CCTV/DVR footage had not been kept irr

safe custody and had not been subject to forensic analysis and as such it

could not be safely relied upon and as such for any or all the above

reasons the accused should be acquitted of the charge by being extended

the benefit of the doubt. In the alternative learned counsel for the

appellants contended that if this court convicted the appellants the death

sentence was not attracted as no motive had been either asserted or

proven by the prosecution and at best it was a case of life imprisonment.

In support of their contentions they placed reliance on the cases of Ishtiaq

Ahmed Mirza v Federation of Pakistan (PLD 2019 SCMR 675), The State

v Ahmed Omar Sheikh (2021 SCMR 873),l(hizar Hayat's case (PLD 2019

SC 527), Province of Punjab v Ahmed Omar Sheikh (PLD 2018 SC 178),

Pakistan Engineering Consultants v Pakistan International Airlines

Corporation (PLD 2006 Karachi 511), Muhammad Yousuf Khan Khattak

v S.M, Ayub (PLD 1973 SC 160), Province of Punjab v Muharnmad

Rafique (PLD 2018 SC 178), Asfandyar v Kamran (2016 SCMR 2084),

Gohar Khan v The State (2020 YLR 195), Ghulam Hussain v The State

(PLD 2020 SC 61), Farooq Ahmed v The State (2020 SCMR 78), Ali Gohar

v The State (PLD 2020 SC 42n, Muhammad Bilal v The State (2019

SCMR 1362), Amjad Ali v The State (PLD 2017 SC 661), Muneer Malik v

The State (2022 SCMR 1494), Tariq Khan v The State (2022 P Cr.LJ 558)

and Murad alias Mann v Manzoor Ahmed (PLD 2022 Sindh 209).

9. On the other hand, leamed Addl. Prosecutor General Sindh and

learned counsel for the complainant have fully supported the impugned

judgment and have in particular contended that the case fell within the

purview of the ATA; that the FIR was filed with PromPtitude against

unknown persons and as such there was no time for the police to cook up

a false case against the appellants; that the CCTV/ DVR footage clearly

showed that the appellants were Present at the scene at the time of the

incident and it could be safely relied upon; that the empties recovered at

the scene were kept in safe custody which lead to a positive FSL report

when matched with the pistols which were recovered from each of the

2
M^Km Page 8 of 32



-17q

appellants; that the JIT report fully implicates the appellants in the crime

and as such their appeals should be dismissed and the death sentence

maintained in respect of each of the appellants as it was a cold bloodied

murder of a young man. In support of their contentions, they placed

reliance on the cases of Nazar Hussain v The State (2012 P Cr. Ll 3a5),

Mehram Ali v Federation of Pakistan (1998 SCMR 1156), ]amat-i-Islami

Pakistan and others v Federation of Pakistan and others (PLD 2000 SC

111), Mushtaq alias Shaman v The State (PLD 1995 SC 46), Muhammad

Arshad v The state (PLD 1,996 SC 122), Ch. Muhammad Yaqoob v The

State (1992 SCMR 1983), Khushi Muhammad and another v The State

(1983 SCMR 697), Takdit Samsuddin Sheikh v State of Gujrat (2012

SCMR 1869), Shahid Zafar v The State (2015 P Cr.LJ 628), AIi Raz alais

Peter v The State (2019 SCMR 1982), Govt. of Sindh v Farad Naseem

(2002 P Cr.LJ 1765), Shoukat Ali v The State (PLD 2007 SC 93), Haroon

Rasheed v The State (2005 SCMR 1568), Muhammad Ashraf v The State

(2011 SCMR 1046) Nizamuddin v The State (2010 SCMR 1752),

Muhammad Hussain and another v. The State (PLD 1971 Lahore 959),

Ghuncha Gul and another v. The State (PLD 1959 (W.P.) Lahore 950),

Shahid Zafar and others v. The State (2015 P. Cr.LJ 628), Nawab Siraf Ali

and others v. The State (2020 P. Cr.Ll Note 94), Nazar Hussain and

another v. The State (201.2 P. Cr.LJ 3a5), Shoukat Ali v. The State (l'LI)

2007 Supreme Court 93), Shamsher and another v' The State etc. (1973

SCMR 69), The State through Advocate-General Balochistan, Quetta v.

famadar Muhammad Khan and another (2005 P. Cr.Ll 7a4\,

Muhammad Arshad and 2 others v. The State (PLD 1996 Supreme Court

122), an unreported judgment of Supreme Court of Pakistan dated

29.08.2014 in (Criminal Appeals No.8-K to 11-K of 2014 Shahid Zafar and

others v. The State), Muhammad Shahid and another v. The State (PLD

1963 Dacca 413), an unreported judgment of High Court of Sindh in (Spl.

Criminal A.T, |ail Appeal No.2t14 of 2O19 and others dated 03.03.2022

Zahoor Khan and others v. The State), an unreported iudgment of High

Court of Sindh in (Special Criminal A.T. Appeal No.159 of 2021 and

Special Criminal A.T. Jail Appeal No.172 of 2027 d'ated' 26.09.2022,

Abdul Wasay Jokhio and Imtiaz Hussain v. The State), Shahbaz Khan

alias Tippu v. Special fudge, Anti-Terrorism Court No.3 Lahore (PLD

2016 SC 1), jane Alam v The State (PLD 1965 SC 640), The State v. Sardar

Ataullah Khan Mangal (PLD 1967 SC 78), Haroon Rasheed v, The State

(2005 SCMR 1568), Shahid Isran v. The State (2020 MLD 1599), Ali Gul v.
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The State (2012 P Cr. L J 559), Munawat alias Mano David v. The State

(2020 YLR Note 106), Naveed Iqbal v. The State (2021 MLD 1562),

Gulshan Shaikh v The State (2016 P Cr. L I 1860), Ali Akbar v The State

(2013 YLR 1), Ramnaresh & Others v. State of Chhattisgarh (AIR 2012 SC

7351, Fazal Haq v The State (2014 YLR 2109), Azeem Khan v. The State

(2016 SCMR 274), Muhammad Shah Alam v. The State (2020 P Cr.L t

Note 163), The State v Abdul Ghafoor Khan Niazi (2000 P Cr. L J 7),

Tariq Khan v. The State (2022 P Ct. L J 558), Sh, Muhammad Abid v. The

State (2011 SCMR 1148) and Hassan Bux v. The State (2020 P Cr. t. J

Notc 96).

10. We have heard the arguments of the learned counsel for the

appellants Daniyal and Bilal as well as learned Additional Prosecutor

General and learned counsel for the complainant and have gone through

the entire evidence which has been read out by learned counsel for the

appellants, and the impugned judgment with the able assistance of

learned counsel and have considered the relevant law including the case-

laws cited at the bar.

11. Based on our reassessment of the evidence of the PW's especially

the medical evidence and other medical rePorts including the post

mortem report of the deceased, recovery of empties and car which the

deceased was shot inside of at the crime scene we find that thc

1.:rosecution has proved beyond a reasonable doubt that the tleceast'd rvas

shot and mutdered by firearm on 30.01.2018 at about 1915 hours at lane

No.5 near castle light Bukhari Commercial DHA Phase VI Karachi whilst

driving his private car. In fact this seems to be an admitted position

between the parties but what is at issue is whether appellants Daniyal and

Bilal were present at the scene of the crime and fired at the deceased and

caused his murder and with the other appellants although Present at the

scene of the crime whether they played any Part in the murder being

aiders and abettors or had any corunon intention with aPPellants Bilal

and Daniyal to commit the murder of the deceased.

12. The only question left before us therefore is who murdered the

deceased by firearm and whether those involved in the murder fell within

the purview of section 34/ 109 /1.'J3 PPC and Section 25 of the SAA 2013 at

the said time, date and location?
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13. Before determining this question we consider that a brief over view

of the situation then prevailing on the ground in DHA Karachi would be

of assistance. As conceded by PW 16 Muhammed Ashraf who was the

fitst IO in this case during cross examination at the time of the incident the

ACLC of whom the accused were members had information that a large

number of vehicles were being snatched by culprits in the defence area

and it was a fact that a gang of culprits used to commit the offence of

snatching the vehicles by using white color grandy which was the same

vehicle which the deceased was driving when it was signaled to stop. lt

has also come in evidence that the ACLC pursuant to written orders of

SSP ACLC CIA Karachi were carrying out decoy operations. Although the

decoys were ortlered to be in uniform ancl police mobiles this Llocs not

make much sense as if you are trying to entraP a car snatcher by way oi

decoy he is going to come no where near you iI you are in a police mobile

or are in a police uniform which would explain why the accused were not

in police uniform and not in police mobiles at the time of the incident.

Even PW 18 Raia Mehmood supported this fact by conceding in cross

examination thati

"lt is a fact thnt as per charge sheet No.64.201.8 on 09.01.2018 SSP ACLC
deployed the accused and other staff of ACLC uruler a scheduled progrnn

for checking and patrolling in the area to search Sangsters inz,oh'ed in the

snatching of cars and tlw status of the accused party utas as a "DECOY"

party anrl the said party ruere delegated to search the accused inaolzted in
snatching of the uehicles while riding athite color grandee crt 70ith

unknou,n registration number and the said party utere in search of the said

ctlt".

14. This position is also made clear in the 5.342 Cr.PC statement of

accused Tariq Raheem that since they were on decoy duty they were in a

private vehicle and not in uni{orm and that appellant Bilal and Daniyal

were not a part of their official team.

-.t

I
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15. Thus. based on the above Prevailing situation and orders we find

that it was unexceptional for the accused ACLC party to stoP the car

which the deceased was driving whilst not being in uniform especially as

it was the type of car which the car snatchers were driving and it appears

that this is what happened. What we need to uncover from the evidence is

why and who opened fire on the deceased which lead to his death whilst

driving his car and what was the intention of all the accused.

t
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16. At the outset we do not find that this case falls within the purviern'

of the ATA as defined by a larger bench of the Supreme Court in thc casc

of Ghulam Hussain V State (PLD 2020 SC 61) where in essence for their

to be an act of terrorism there had to be an object, intent, purpose and

design to create terror on account of such act, Whether people were

terrorized as a by product of the act did not convert the act into one of

terrorism nor the fact that it may have been of a particularly brutal nature

Based on the particular facts and circumstances of this case it aPpears that

the intent of the appellants was to stoP the deceased car and when he

failed to stop some of the accused oPened fire on the car of the deceased

which lead to the death of the deceased and no witness even gave

evidence that they were scated by this act except PW 10 Ms Madiha

Kiyani in her personal capacity as she was sitting in the car of the

deccased at the time when he was shot and murderecl. The realitv of the

situation was that the police wanted to stoP the deceased's car and in stt

doing fired at it which firing had no object, intent, PurPose or design to

create terror which was done only to stoP the car and as such all tl're

appellants are acquitted of all olfences under the ATA.

77. After our reassessment of the evidence we find that the prosecution

has proved beyond a reasonable doubt the charge against the appellants

Daniyal and Bilal only in respect of Section 302 (b) PPC and Section 25

SAA 2013 for the following reasons keeping in view that each criminal

case must be decided on its own particular facts and circumstances aud

there convictions are upheld in respect of those offences.

(a) Although a Section 154 Cr.PC report or FIR is not a substantivc
piece of evidence it is notable that the first entry in respcct of this
incident occurred in daily dairy report No.30 at 2035 hours tlatcd
13.01.2018 at PS Darakshan which reflected the Section 154 CI.PC
statement of accused Tariq Mehmood which stated as under;

I

" From the spot,

Dt. 13.7.78 at 1940 Hrs.

Reference to the prettious daily diary report No.13 of PS ACL, Karachi I
SHO lnspector Taiq Mehmood posted at PS ACL Karachi alongoith
staffers depafied in connection uith inaestigation of cimes, curbing of
cimes and checking of picl<ets aniaed at Khayaban-e-Bukhai, Phase-VI,

DHA, Karachi where met tuith Inspector Taiq Rhaim and lnspector

Azhar Ahssn present 0n duty postrd at ACL, urhile the stffirs namely

L) Hc/2.2179/Shahid, 2) PC2251 Fauad Khan, 3) HCp4689 GhuLant

Abbas, PC/31.892 Ghulam Abbas deputed with abotte lnspectors uere on

patrolling in aicinity streets on motorcycles for curbing of crirues.

Because from some time, one uhite color Toyota Corolla Grande beaing
No.987 has been noted in area of Defence that continuously many official
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numbel plates cars haue been snatched auay at the force of rueapons from
limits of different PSs, thus the aforesaid pickets haoe been established for
anti-crimes, I alongaith other lnspectors were present on the spot that at

1915 hours, PC 22251 Faruad KIun informed on phone atho attacherl uith
Inspector Pl Tariq Rahim that the ruhile color Toyotn Corolln Cnr GrnnLlr

bening N0.987 is pnrked in a suspiciorts condition nea/ one offtcial Totlott
corolln cw interior streets of Khayaban-e-Bukhni. On such inforntntion, I
alongutith PI Taiq Rahim proceeded and other deputed o.ffiurs by

searching of a suspected car, in the meantime, found futo white color cars

in inteior street to uthich we alongoith staffers zoanted to intetcept.

During uhich, the accompanyiny staffers signaled to intercept a tlhile
color Toyota corolla Grunde car bening No.BLE-254 uthen staffers ruent

near car but the said car started to run, meanu,hile or'tt of aboae stnted

staffers, 03 armeil staffers and othet PC/Bilal I PC/Daniyal
suililenly appeareil therc zoho started firtngs upon the car in order
to intercept, at which the aforesaiil car d aer acceletated car.

Durtng which I SHO alongzoith officerc louilly prohibiteil the

aforcsaid staffers Jrom making fires but they iliil not pay any heed

anil then both constables Bilal anil Daniyal fleil auay from there.

lMile tfu aforesaid car ran tozpards Khayaban-eJttehad rchich rcas

checked later on and found that people are shifting one injured citizan to

hospital by ambulance. Meamphile, arms and licenses of accomponying

subordinates were taken into police possession and arrested them in
offence l.)/s.80/319/34 PPC. My complaint is against the aforesnid 05

annerl subordinates, tley rcithout orrlers of the higlrcr officets, ntrdc firittg
ttpon suspetted car ditter due to not storyinS, and hat e injured md killttl
dritrcr of abotte car. Statement is subnitted, legal action may hc taken.

(bold added)

Sdy'SHOflnspector
Posted at PS Taiq Mehmood

Posted at PS ACL Karachi"

This was the first Section 154 report in respect of the incident and
was earliest in time and ought to have been converted into an FIR

which was not done for unknown reasons which would then have

been investigated to get to the truth of the matter from all anglcs

and there was no need for the FIR to be lodged by the complainant
which eventually formed the basis of this case as u'as heltl in the

case of Sughran Bibi V State (PLD SC 2018 595). In any event even

at this early stage this first 5.154 report implicates the appellants
Daniyal and Bilal as firing on the deceased's car which lead to his

death.

The FIR lodged by the complainarlt lshtiaque Ahmt'tl rvhich

became the subject of this case was lodged with prornptiLulle
within about 6 hours alter the incident and any such delay has been

explained as he had to attend the hospital where the deceased dead

body was taken and be present for the post mortem report and

thereafter recorded his FIR which is against unknown persons

which indicates that he had no intention of {alsely implicating any

person as he did not know at that time who was responsible for the

incident. This slight delay in lodging the FIR has therefore been
fully explained and has not benefited the prosecution case or
prejudiced the accused and as such is not fatal to the prosecution
case. In this respect reliance is placed on the case of Muhammad
Nadeem alias Deemi v. The State (2011 SCMR 872)

,
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(b) We have not considered that JIT report as no member of the JIT
produced it and as such the accused were not given the
opportunity to cross exam any of the authors of it which caused
prejudice to them. In any event the evidentiary value of a JIT report
is no more than a 5.173 report as was held in the case of Province of
Punjab v Muhammed Rafigue (PLD 2018 SC 178)

(c) We find that the strongest piece of evidence againsl the
appellants and in fact is the main plank of the prosecution case is

the CCTV/DVI{rrUSB. The learned counsel for the appellants havt:
urged that this piece of evidence be excluded as it has not been
subject to safe custody or forensic analysis. We however have notecl
that the courts are more and more looking to and relying upon
science and technology such as DNA testing, audio recordings,
CDR data and media recordings in order to prove a case provided
that such documents are found to be reliable. In this respect
reliance is placed on the cases of Ali Raza (Supra), Government of
Sindh V Farad Naseem (Supra), Shahid Zafar (Supra) and
Sikander Aki Lashari V State (SBLR 2020 Sindh 981).The law'
needs to be dynamic and move with the times and rely upon
innovative techniques. Earlier finger prints were used as reliable
clues for identifying suspects today as science has evolved and the
world has moved on DNA evidence is the preferred form of
evidence in correctly identifying a suspect. As the worltl proflresses
and scientific and technological advancements are made these must
be embraced by the courts. Ultimately, it is the public who must
have both faitlr, trust and conJidence in the courts and the crir-ninal
justice system and if n e were to exclude reliable evidcrrce n,hiclr
clearly implicates an accused and allows him to get 611,11' ,,vith l-ris

crime no doubt this would lead to a loss of confidence by the public
in the judicial system so the courts shoukl hold such evidence as

admissible, even if only in a supportive/corroborative nature
provided that holding such piece of evidence as admissible does
not cause a miscarriage of justice. Furthermore, the persons who
have obtained the CCTV/DVR and dealt with its processing and
exhibited it in court have been examined by the prosecution and no
defence counsel objected to it being exhibited at the time when it
was exhibited. We have viewed the CCTV/DVR footage which was
exhibited at trial along with the photo's which were exhibited
which CCTV/DVR recording is time stamped which clearly shows
the incident as narrated in the Section 154 Cr.PC statement of Taricl
Mehmood, the FIR in this case and the evidence of PW 10 Mac{iha
Kiyani which shows the accused stopping the white car, then
letting it go and then the appellants Daniyal and Bilal firing at it.
The PW's who produced this CCTV/ DVR footage had no enmity
with the accused and had no reason to tamper with it ar-rcl inrleed
no suggestion of tampering was matle by the clefence cor.rnsel. i\s
such we find this CCTV/DVR footage to be admissiblc in eviclcrrcc
and rely upon it. It clearly shows that all the accused including the
appellants were present at the scene of the incident and that the
appellants Daniyal and Bilal fired on the deceased car, In fact the

checking of cars for car snatchers ties in with the whole of the
prosecution case as mentioned earlier. We note that judgments of
the Supreme Court have only prospective effect and as such we are
not entirely bound by the case of Ishtiaq Ahmed Mirza (Supra)
which came after this case and as such by exercising our iudicial,'
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discretion to do justice between the parties we have held the

CCTV/ DVR evidence to be admissible and rely on the same. In this

respect reliance is placed on the case of CP'No'127 of 20L2

(regarding pensionary benefits of |udges of the Superior Courts)
(PLD SC 2Ol3 829). With regard to the courts taking a dynamic

approach to evidence and ignoring technicalities to reach the

correct decision it was held as under by the Supreme Court in Noor
Muhammad v. State (1999 SCMR 2722) which was also a Srave
criminal case involving kidnapping for ransom as under:-

"Howeuer, roe tflay obserae that the people are lositrg

faith in the dispensation of crininal iustice bry thc

ortlinary ctiminal courts for the reason that thcy eitltcr
acquit the accused persons on technical grounds or take

a lenient aiew in awarding seflteflce. It is high tinrc
that the Courts shoulil rcalize that they owe duty to the

tegal heirs/relations of the aictifis and also to the

society, Smtences auailed shoulil be such which
shoulil act as a iletetent to the commission of offences.

One of us (Ajmal Mian, C.1., as he then zoas) has highlighted

this aspect, inter alia in the case of State thtough the

Adaocate General Sinilh, Karachi u. Farman Hussain
anil others (PLD 1995 SC 7), releaant portion u'hereof at

page 1.9 reads as follous:

(3) It is a tflattd of public knoutledge that in
Sinith, on account of kiilnapping for ran;ont
commission ol dacoities anil other o/fences, the people are

feeling unsecured. The learned tial Court has dilnted upon

these aspects in detail. I nm ittclinerl to subscibe to the tticto

founrl fauour toith it. The approach of tlrc Court in
matters like the case in haail should be dynanric anil if
the Court is satisfied that tlrc offence has been

committeil in the manner in uhich it has been alleged by

the prosecution the technicalities should be ooe ooked

without causing any miscarriage of iustice", (bold

added),

Such a dynamic approach to evidence whilst ignoring technicalities

has also been held to be the correct aPProach in narcotic related

cases. In this respect reliance is placed on Ghualm Qadir V The

State (PLD 2006 SC 61) which held as under;

"We are not agreeable toith tlu contention of tltc

learned counsel because fact remains that "Poppy

Flotoers" were found lying on the roof of the oelicle

therefore, thc technicality, tohich is being pointed out by

tlu learned counsel, wou[d not be suffcient to ncquit

hiru. ln aildition to it in suclt-like cases Courts are

supposeil to dispose o! the matter with dynamic
approach, insteail of acquitting the ihug paddlets

on technicalities, as it has been helil in (7993

,
SCMR 78il anil (PLD 7996 SC 305"). (bold added)

f
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In our view the law cannot be held hostage to technicalities when

the evidence is reliable and by relying on it no miscarriage ofjustice

has been caused to the appellants who in any event enioy the

golden principle of the benefit of the doubt. The law cannot be put

in such a straight iacket by overly exclusionary rules especially in a

developing country like Pakistan where the law which is also based

on Islamic principles of justice should be adaptable to our own

particular environment where investigative and prosecutorial

training and resources for such training are limited ln Pakistan the

law of evidence is based on the Quannon-e-Shahaclat Orc'linanco

1984 which although exclusionary to a certain extent as per English

common law it is not entirely so as in the doctrine of the fruit of the

poison tree as in the United States of America. Although we do not

have a civil system of law in Pakistan as in much of Europe which

is inquisitorial based and not particularly exclusionary in nature as

apposed to our adversarial system our law of evidence does seek to

achieve justice between the Parties.

Significantly, when the prosecution moved an application to have

the CCTV/DVR forensically examined at the fag end of the trial the

order dated 2-1.05.2027 passed by the learned trial court which is a

part of the record in material part in so far as it relates to the

defence counsel and the findings read as under which indicates

that most of the defence counsel accepted the CCTV/ DVII as irr

most of their cases it proved their presence at the scene carrying out

their lawful duties which corroborated their own defence case so it

is difficult to see why all the counsel for the appellants are obiecting

to its admissibility now at this belated stage;

"The learned adztocates for the accuseil uehemently opposed

the application by agitating that none of the accused duing
inoestigation ilenieil their presence at spot, rathet they ruerc

in ollicial iluty, besides the CCTV rccoriling zoete neither
ilenieil nor rebutted in either zoay duing the course of
performance ol theh iluty at sqot, thus the application in a

form moaed at this belated stage did not rnerits

consideration, rcquires its dismissal. Mr, Sycd Ld Shnlt

trdztocote for nccused P.C Bilnl Rnsheod subrnitted tlut ttpplit'ntiott

in a t'ornt mlpetl tfitr the snul ncl is not tht nmndtttc of this

Couft, rntlrcr tha said Act hts no naxtLs to tln' ATA, .1997,

therc.fore reryrircs its tlisntisstl. According to lennrerl counsrl

.for accused Tarique Raheent, question in cross-cxttnrirrr.r tiotr
roere put zaith geterul perception of lazo, once f ct is not
denied it t ntarnouflt to haae been adrnitted, therefore such
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q estions uith regard to the DVR u)ere put hr a broad

spectrum of cross-examination and euen did trot deny

rlocufitents placetl otr record by Lls shozoing the presence of
accused at spot zoith rcgaril to their official duty, but ttot
othenaise, More so, flone of the accuseil in aru1 manner

placeil any other ilefence zuith regaril to the DVR atd the

source o/ carnetas, thus questiott raiseil bv the learneil
counsel for the complainant for seniling the DVR to the

forensic examination only on the gtound that P.W 75 lmtat
I alnnzeb duing his eaidence wete Suggested such questions

for the Dl1R, iliil tot appeal to the mind, thus applicatiotr
requites to be taken out of jutlicial considerstion. 1,4r.

Intikhab Ahmed learned counsel for na:used Tariqre llnhetnt

subni.tted tl'Lnt npplicntion hns heen fled only to drng mtd yn'tiottg

tlrc Cnse, rather ruith intentiott only to fill rry thL' lacrLnns, toltiL:lt is

not the schenre of lau,, Ms. Tnsneen Sultann, lcamed counsal .for
acatsed P.C Mtrlnmmnd Dauipl submitted that applicntion hns

been.filed toith solc intention to prolong nnd drag tln' mof ter os tln'

ncutscr.l me behirtd the pnrs sirtca long lt4r' Z-it Ilttssnitt 5lurlt

lL,ttruad r-ortnscl for accused H.C Gln art Ahmet{ strbnrillt,l lltrit

touing ol such application at this stlt1t, after closur,' o-i siLle lty

prosecution for its ettidence, tnakes no sense ns no legal prorisiott
permits to entertnin such npplication, zoltich tequires tt:t bo

rlisnissed out rightly. Mr. Abid Zoman, adz'ocnte .for atcused P.C

Fntottd Khan nnd Mr. Nnsir Melmrootl for rest of nccuscrl

suhnitted tlnt applicntion requires to be disposed of as pcr sclrertte

of lozo, bttt not othenoise. t hnt'a carefully considerad tht
lrgu cnts nnd tlrc nmterinl placed ot record artd nfter its pentstl
toith careful consideration I hnte t'ome to tlt.firru opition tlnt thr

application in hnnrl nt this stnge meits no consirleration, cnnn.ol lte

pennItted.

The reason for dismissal of such application is that l.0s of
the case, duing course of int:estigation collected sail DVR

and recording of CCTV camera which is not denied by tlrc
accused. It zuill not be out of place to tflefltion here that l-\s
rluing inuestigation also collected the rccorul oJ rleployrnent
o/ police fficials ot the day of occurrence sholoing that
thetl zuere in the atea /or perforntance of their dutt1, ltott'cztr
this aspect cortld only be tltashetl out at thc tinrc o-f fiunl
concltsion. So for the grotnd raised by the leantttl counscl

/or the complainant utith regaril to thc genuitentss arul

aeracity of the recoding lying in the DlrR, neither the

accused nor their ailaocates at the time of /raming oJ chatge

ilenieil out rightly aor at any stage aftenoards, eaen note of
the zoifitess werc suggesteil such fact, ruther it tarlttmounts
that said rccoriling of CCTV has been taken into
considerution as a part of inztestigation and factual aspects

of case fu hand. The questioa of sending of DVR to the

Foreasic expert could only aisen, in case the uery Jactual
aspect of the installation, rccoriling antl collection of DvR

/rom saiil office is obiected from its iflceptiott' Here in this
case tather such recotding were also teleased by tlrc media

channels at dilfcrent intertals after thc occwrence and

anybody coultl get it by search. So for the plea raised bt1 thc
leanreil counsel for the complainant that P.W'15 lntran

J ahanzeb iluring cross examination ulere put such
suggestions, srtffice it to stty tl at such questions could onlv,

7
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Thus, we find that it is proved that both appellants Daniyal and Bilal
were present at the crime scene and that they out of the police party
present only both opened fire on the car of the deceased which lead to
the murder of the deceased, We shall now consider what other
corroborative/supportive or other evidence links the appellants Daniyal
and Bilal to the offence of murder.

(d) The evidence of PW 1.0 Madiha Kiyani fully corroborates the
prosecution case and CCTV/DVR evidence without identifving
any of the accused. In her evidence in chief she states as under in
material par!

"On the alleged day I ruas not;feeling well aruL he(the deceased)

callerl me that we uill go for a diue nnd tnke something tlrcn he

toill drop me nt home. Then toe rcent to the luice spot nenr Cn.li;

Clifton, tphere rue take iuice nnd lnter on he told tttt tlttl ltL':llll
tlrop me at nty lrcme. It ruas nmgib time, rolrcn ue remlttl ttl
Bukhari, he called his friend for neeting. I was not JteLing
comfortable, hence, I asked him do not call your friend and I do not

uant to meet roith them. His friend came he took the
drugs/Hashees from him and it was in knowledge of his

fathel it utas not in ,ny knowleilge, Then we drooe toutarils
Ittehail commercial tozoards narrow streets he stopped the

car Where two othet cars intercepted our car but I do not
knout tuho uere in the saiil cars and lntazar stopped the cat
I enquireil /rom lntezar uhat happeneil. I was on the front
seat in the car and in comfortable position. I see ofle persott

in front of car, who Sioen the sign to go aheail, but I hail not
seen the person, I only seen his hand. I heard the commotion

from back siile of the cat to stop this aehicle anil I become

afraiil. lntezar stopPeil the car then accelerateil car and
moz,ed fast, meanwhile gun fire starteil but I ilo not knout
whethet the saffie zuere frou side of the cat or back side of
the car, The ileceased took the turn firing was starteil I was
on the floor on the car. We uoss the road. I told to Intezar
to offer/recite the Kalama. Tlrc aehicle daslrcil tt'itlr tlu'

footpnth, after dashed with the footpath the car t':oas not
stopped anil cross the road atd zuheel ol the car hit to
Gutter and thel car was stopped. When car utas stopped I
called him (the ileceased) but he did not teply. I took tny

CNIC and cell phone and came out ftom the car and checked my

purse lying zoith me. My cell phone ruas lying on the sent of the

car, I sant icksharu standing there then I ruent to ickslwu and

asked to icksharu diper to go and told him thnt they shot nty

brother and they intent to shot me. I made call to Sulemnn and his

mothel picked the phone call and I intimated to her that some

persons I do not knoro whether they are ciminal or police official
on uhich she told me that zthen Suleman came then she narraled

him this fact." (bold added)
t

-(
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be taken into cottsideration after perusal of his ztshole

etsirlence, but not in isolation, ln case such piece of etidence
is only to be taken into cotrsideratiot for the sending ol
DW fot its genuineness anil ueracity, the mattu cotrld gct
auother tum, ushich is trot the scheme o! lalu".
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The witness had no enmity with any of the accused anci had no
reason to implicate them in a false case or make up the incident.
She gave her evidence in a straightforward manner and was not
dented during cross examination and as such we find her evidence
to be trust worthy. reliable and confidence inspiring and believe thc

same with respect to how the incident unfoldecl. Her leaving tlrt:
car on a rickshaw is corroborated by PW 12 Syed Khalid Mehmootl
who was an independent witness and who had no reason to lie
about this aspect of the case. The evidence of PW 10 Madiha Kiyani
also provides us with an explanation as to why the deceased sped

off alter he was stopped. Namely that he had narcotics in the car'

and other number plates which lead to the police firing on the car.

In her cross examination she states as under;

"lt is conect that the deceased used to change number plates of the

aehicle owned by him. lt is correct to suggest that the deceased had

drugs in the car at the relettant time on uhich he accelerated the

aehicle"

(e) The next piece of evidence against the appellants Daniyal antl
Bilal is that they were not a Part of the ACLC team on checking
duty that night as actually they were the gunmen/guarlls of SSP

ACLC who according to the evidence of PW 1 the complainant was

annoyed a long with his family with the deceased's son hying to
contact Marrook Sohail who was niece to the PA of the SSP who
had an issue with the deceased. This rvas confirmed by PW 16

Muhammed Ashral who was IO in the case that SSP ACLC
Muqdas Hyder was annoyed with the deceased attempted

relationship with his niece Marrook Sohail who left the country

after the incident for America as per immigration records.

Appellants Daniyal and Bilal were the guards/gunman of this SSP.

In addition PW 12 Syed Khalid Mehmood Shah who was an

independent PW heard the appellants state that their target had
been achieved after the shooting. Perhaps they did the shooting to

.t
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The apparently unstable character of the deceased which might
lead him to speeding away after being stopped by the police l-ras

also come in eviclence in that he had already faced trial Ior reckless

driving, he was seeing a psychiatrist over mental heath issues who

had already made a complainant against him and he was driving a

car with tinted black glass which rvas illcgal ancl at the tinrt hatl a

narcotic substance on hirn which would have got hirn into troublc il
found by the police. lt appears that the police initially let the car gt>

because there was a man and women in it u'ho were extremely
unlikely to be car snatchers and thcy also did not have a lady PC

with them for search Purposes. However after letting the car go

appellants Daniyal and Bilal tried to stoP it and when it sPeecl

away they opened fire on the car in order to stop it keeping in vierv

that they were not part of the ACLC checking party. In any event
such firing by appellants Bilal and Daniyal which lead to the
murder of the deceased even if their order to stop the car had
been disobeyed was completely uniustified and illegal. They
ought to have chased down the car on their motor bikes without
the need of firing a single round which was completely
unnecessary and uniustified and lead to the murder of the
deceased.
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ingratiate themselves with their SSP who had issues with the
deceased over a family relationship. Accused Tarique Mehmood in
his 5.342 Cr.PC statement also confirms that appellants Daniyal and
Bilal were not with him as part of his team and both ioined him
later in the evening and fired at the car of the deceased although he

is a co-accused and his evidence needs strong independent
corroboration which is provided by the CCW/DVR footage which
was played in court and which we have also reviewed and the

pistols, empties and FSL report ia,hich were recovered anrl arc

discussed below.

(f) That the pistols recovered from appellants Daniyal and Bilal

matched the empties recovered at the scene and the FSL report of
all the weapons of all the accused found that only the pistols of
Daniyal and Bilal had been fired and matched any empty. Witll
respect to any delay in the sending of the empties and pistols for
FSL we do not deem this to be of significance and in this respect

reliance is placed on the cases of Nizamuddin (Supra) antl
Muhammed Ashraf (Supra)

(g) That the police PW's had no enmity or ill will towards the

appellants and had no reason to falsely implicate them in this casc

by for example manipulating the DVR or FSL reports and in such

circumstances it has been held that the evidence of the police PtrV's

can be fully relied upon and as such we rely on the police evidence.
In this respect reliance is placed on Mushtaq Ahmed V The State
(2020 scMR 474).

(h) That all the PW's are consistent in their evidence antl even it
there arc some contradictions in their evidence we consider tlrest'

contradictions as minor in nature and not material and ccrtainly
not of such materiality so as to effect the prosccution case and the

conviction of the appellants. In this respect reliance is placed on the

cases of Zakir Khan V State (1995 SCMR 1793) and Khadim
Hussain v. The State (PLD 2010 Supreme Court 669).The evidencc
of the PW's and CCTV/DVR provides a believable corroboratetl
unbroken chain of events from the appellants Daniyal and Bilal
being present on the spot when the deceased car was signaled kr
stop to them opening fire on the vehicle once it started to speed

away to the death of the deceased through fire arm injury to the

recovery of the empties at the scene which matched the pistols
recovered from appellants Daniyal and Bilal as per FSL report.

(i) That both the appellants Daniyal and Bilal took the defence that
they were not present at the time when the incident took place and
as such once they raised this specific defence they were under some

obligation to prove it at least to a certain extent however the

appellants produced no such evidence in suPPort of this tlefence. I r-r

tl'ris respect reliance is placed on the case of Anwar Shamim V
State (2010 SCMR 1971)

18. With regard to sentencing the appellants Daniyal and Bilal we

find that the prosecution has neither asserted nor Ptoved a motive as

corLfirmed by the complainanU that it is unclear from the evidence (as we 
-I
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excluded the ]lT report) which of the two aPpellants fired the fatal shot;

that the firing was not extensive in that the car only received three fire

shots and the deceased was only hit by one fire shot. The superior courts

have generally held one of these circumstances to be a mitigating factor in

cases such as Allah Dad (Supra), Muhammed Faisal (Supra) and Mst

Nazi Anwar V State (2018 SCMR 911) and since in this case three

mitigating factors are present and the fact that it is better to preserve life if

a few minor doubts arise over saJe custodv but are not enough to attract

the benefit of the doubt as was held in the case of Ghulam Mohy-ud-din

V State (2014 SCMR 1034) we hereby reduce the sentence of each of the

appellants from death to LiIe imprisonment under 5.302 (b) PPC with

compensation payable of RS 1,00,000 each to the legal heirs of the

deceased by each of the appellants. The appellant's convictions and

sentences under S.25 SAA shall remain in tact as Per the impugnecl

judgment as it has been ptoven that it was the appellants through there

licensed weapons which were used to murder the deceased. The

appellants shall have the benefit of 5.382 (B) Cr.PC and any remissions

applicable under the law now that the appellants have been acquitted in

respect of the offences under the ATA.

Turning to the case of the other appellants namely, Tarique Raheem,

Tariq Mahmood, Azhar Ahsan, Shahid Usman, Fawad Khan and

Ghulam Abbass who admit there Presen.e at the crime scene.

19. Learned counsel for these appellants contended that they were

completely innocent of any illegal actions and that they were simply

performing there lawful duties as per orders of the SSP in acting as a

decoy for persons snatching cars which was a major issue in the DHA area

of Karachi as already discussed earlier in this iudgmen! that they all

admit there presence at the scene of the crime; that the true perspective

was set out in the diary entry 30 and 5.154 Cr.PC statement earlier in time

of Tariq Mehmood where he had even arrested three of the accused

(Fawad, Ghulam Abbas and Shahid) and brought them and there

weapons to the PS so that an impartial inquiry could be carried out in

order to ascertain the iruth; that he as unable to arrest aPPellants Danival

and Bilal as they had fled the crime scene; that none of them discharged

their weapons as per FSL reporU that the CCTV/DVR was inadmissible in

evidence and that the prosecution has failed to Prove that they shared any.'/
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corrunon intention to commit murder with aPPellants Daniyal and Bilal tir

that they aided and abetted appellants Daniyal and Bilal in the murder

and as such for any or all the above reasons the accused should be

acquitted of the charge by being extended the benefit of the doubt ln

support of there contentions they placed reliance on the cases of Shakeel

and others v The State (PLD 2010 SC 47), Hasan Din v The State (1978

SCMR 49), Imam Bux v The State (PLD 1983 SC 35), Abdul Khaliq v The

State (2006 SCMR 1886), Mursal Kazmi alias Qamar Shah v The State

(2009 SCMR 1410), Ch. Muhammad Yaqoob v The State (1992 SCMR

1983), Abdul Subhan v Raheem Baksh (PLD 1994 SC 178) Province of

Puniab v Muhammad Rafique (PLD 2018 SC 178), Waris Ali v The State

(2017 SCMR 1,572), Mitta |avanmardi v The State (2020 SCNln 54l ),

Muhammad Alam v The State (PLD 2010 Karachi 134), Shamrzo Khan v

The State (1984 P Cr. LI 2599), Saijan Solangi v The State (2019 SCMR

872), Asfandyar v The State (2016 SCMR 2084), Sardar Bibi v Munir

Ahmed (2017 SCMR 344), Mst. Aziz Mai v The State (2022 YLR 424),

Anwar Hussain v The State (2019 YLR 1117), Attaullah alias Qasim v

The State (2006 YLR 3213), Kaleem Ullah v The State (2018 YLR 2363)

and Muhammad Pervaiz v The State (2019 YLR 2213), one unreportetl

judgment of Hon'ble Supreme Court i.e Shakeel Ahmed v The State

passed in Cr. Appeal No.231 of 2022 and one of this Court namell'

Muhammad Kamran @ Baba v The State passed in Spl' Cr. AT Jail

Appeals No.338 & 346 of.2078, Shaukat Baig V Shahid |amil (PLD 2005

SC), Sajiad Hussain V. The State (2022 SCMR 1540) antl State & Others

V. Azizullah & Others (PLJ 2005 Cr. C 01)

20. With resPect to these other aPpellants the leamed APG and learned

counsel for the complainant adoPted the same arguments as for appellant

Daniyal and Bilal and stressed that these other appellants aided and

abetted and shared the intention of appellants Daniyal and Bilal to murder

the deceased and were liable under 5.34, 109, 113 and 300 PPC. They

placed reliance on the same case law which they had cited earlier in this

judgment.

21.. After our reassessment of the evidence we find that the prosecution

has NOT proved beyond a reasonable doubt the charge against the

appellants Tarique Raheem, Tariq Mahmood, Azhar Ahsan, Shahid

Usman, Fawad Khan and Ghulam Abbass for the Iollowing retrsorrs

keeping in view that each criminal case must be decided ou its own

F
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particular facts and circumstances and acquit them of the charge bv

extending thern the benefit of the doubt:

(a) They did not deny there presence at the crime scene and instead
took the stance that they were carrying out there lawful duties
under the orders of the SSP ACLC as decoy for car snatchers. We

have already held the CCTV/DVR footage to be admissible which
shows the presence of the appellants at the scene however it does

not show any of them holding a firearm let alone discharging a fire
arm unlike the case of appellants Bilal and Daniyal.

(b) Three of them (Fawad, Ghulam Abbas and Shahid) were

immediately taken into custody by appellant Tariq Mehmood rvho

lodged the first entry and 5.154 Report within about an hour of
the incident which left no room to cook up a false narrative which
is the same nartative which he and the other appellants have stuck
to throughout the hial. Appellant Tariq Mehmood was also

arrested and none of these set of accusecl deliberately abscontletl

unlike appellants Daniyal antl Bilal t'ho left the scene after lht:

shooting aud hence could not be arrested by appellant Tariq
Mehmood.

(c) There weapons when sent to FSL along with the recovered

empties produced no match which proves that they did not
discharge there weapons at the crime scene. The weapon of
appellant Ghulam Abbas was not even found to be in working
condition according to the FSL report.

22. With regard to 5.300 PPC which is set out below for ease of

reference;

["300. Qatl-e-amd. Whoever, with the intention of causing

death or with the intention of causing bodily injury to a
person, by doing an act which in the ordinary coutse of
nature is likely to cause death, or uith tht knorcledge that his

act is so imminetttly dangerous that it mttst fu nll probability cmrsc

death, causes the death of such person, is said to comnrit tlttL-i-

nmd.l

At the outset based on the particular facts and circumstances of this

case we find that the required ingredients of 5.300 PPC have not
been proven against the other appellants. These other appellants
stopped a car which had tinted windows and was similar in nature
to the car which they were looking for whose occuPants were

involved in car snatching. Thereafter they waved on the car. In so

doing they were carrying out their lawful duty as per orders of
their superiors which we have already discussed earlier in this
judgment. There act of stopping the car for checking PurPoses
cannot be said as per there lawful duty as leading them to , "lrnrre

the knotoledge that thier act is so imminently dangerous tlut it nntst in all

probability cause death, causes the death of such person, is saitl to comntit
qntl-i-amd.l

,

f
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23 With regard to 5.107 PPC concerning abetment is set out below ior

ease of reference;

"107. Abetment of a thing. A person abets the doing of a

thing, who -
First. - Instigates any Person to do that thing; or,

Secondly.-- Engages with one or more other person or

persons in any conspiracy for the doing of that thing, if an

act or illegal omission takes place in pursuance of that

conspiracy, and in order to the doing of that thing; or

i

Thirdly.-- Intentionally aids, by any act or illegal
omission, the doing of that thing.

Explanation 1 - A Person who, by wilful
misrepreJentation, or by wilful concealment of a material

fact which he is bound to disclose, voluntarily causes or

procures, attemPts to cause or Procure, a thing to be done, is

said to instigate the doing of that thing.

In the case of Sajiad Hussain (Supra) it was held as under rvith

regard to abetment;

"So t'ar as the allegation of abetment against tlu petitiotur is

concitned, perusat of section 107, P.P.C. reoenls tlmt tfuee

ingredients are essential to establish/charge any Persott as

coltspirator i.e. (i) instigation, (ii) engagement utith co-accused'

and (iii) intentional aid qua tht act or omission for the purpose o.f

completion of said abetment. Hottteaer, all these three ingredients

of section 107, P.P.C are squarcly missing ftom the record"'

Based on the particular facts and circumstances of this case we find that

the required ingredients of 5.107 PPC have not been proven against the

appell;nts. Thii is because these appellants only stoPPed the car for

cirecking as was there lawful duty keeping in view that the car had tintetl

glass and was the same model and colour as the car which the allegecl car

inatchers were using.The evidence on record (PW 10 Madiya Kiyani)

suggests that after stoPPing the car they allowed it to go and then later the

appellants Daniyal and Bilal fired on the car without being ordered to do

so out of the blue. The appellants Danial and Bilal were off duty of{icers

ancl were not a Part of the checking team anc-l arrived after the actual

checking team had taken position so there act of firing can be scen iu

isolation of the other appellants. Under these circumstances it cautlot be

said that the other appellants instigated the firing on the car by appellants

Daniyal and Bilal which lead to the death of the deceased Like wise there

is no evidence of any conspiracy between the appellants Daniyal and Bilal

and the other appellants neither can such a conspiracy be inferred from

the evidence beiause the appellants Daniyal and Bilal arrived alone being

off duty and later ioined ttre checking party which they were not a Part of

There is also no evidence that the other appellants intentionally aided and

abetted the murder by any act or illegal omission. In this case the other

appellants carried out thete duty as per law in stopping the suspicious car'

There is no evidence that any of the other appellants gave firing orders to

the appellants Daniyal and Bilal who acted alone in this respect There

*ut ulio no omission on the Part of the other appellants. According to the 
,

)
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evidence immediately after the incident appellant Tariq Mehmood took
three of the other appellants into custody whilst the appellants Dani'v-al

and Bilal left the scene and within about an hour of the incident hacl

matle a diary entry and 5.154 Cr.PC statement in resPect of the inciclent

under 5.319 PPC which ought to have lead to an FIR being lodged to get

the ball rolling in this case to find out the truth and who was actuall-v

culpable. Accorcling to the post mortem report of the clt:ceased his tleath

u,as instantaneous so there was nothing which could be tlcne for hirlt

anyway. According to the S.154 Cr.PC statement appellant Taritl

Mehmood gave orders to stop firing which has not been rebuttecl n'hich

order was most likely not heard by appellants Daniyal and Bilal over the

noise of the firing. It has also not been disputed that he did not return to
the scene of the crime to assist after lodging the FIR and as such no case of
abetment has been proved beyond a reasonable doubt.

24. 5.109 PPC only sets out the punishment for abetment which is not

relevant to the instant case as we have found that the offence of abetment

has not been proved to the required standard.

25. With regard to 5.113 PPC concerning abetment which is set out

below for ease of referencei

"113. Liability of abettor for an effect caused by the act abetted

different from that intended by the abettor. When an act is abettell

ia,ith the intention on the Part of the abettor of causing a particular
effect, and an act for which the abettor is liable in consequence of
the abetment, causes a different effect from that intended by the

abettor, the abettor is liable for the effect caused, in the same

manner and to the same extent as i{ he had abetted the act with the

intention of causing that effect, provided he knew that the act

abetted was likely to cause that effect."

Based on the particular facts and circumstances of this case we do
not find section 113 to be applicable to this case as it concerns the

liability of an abettor and in this case we have already found that

the other apPellants are not abettors.

Even otherwise, by stopping the car as Per there lawful orders, as

will be discussed later in this iudgment in respect of S 34 PPC, the

other accused could not have known that after the car was

indicated to move on that the appellants Daniyal and Bilal who

were not a part of there group of ACLC officers on checking duty
being the gunmen of SSP ACLC who were both off clutv autl

arrived later would have fired on the car.

26 With regarcl to S.34 PPC which is set out below for ease of

reference;

"34. Acts done by several petsons in furtherance of
common intention. When a criminal act is done by several

persons, in furtherance of the common intention of all, eacl"r

t
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of such Persons is liable for that act in the same manner as if
it were done by him along."

In the case of Shakeel (supra) the perquisites of common intention
was set out as under;

"6. After hauing Sone through almost entire lnu' qun tlu
prooisions ns contained in section 34, in our considtred
pieto the follotoing are the prerequisites of the section 34

before it cottld be nnrle npplicnble:

(a) lt ntust be Ttrutad that crininal act uas done by raious

Persons.

ft) Tle conrpletion of criminnl nc.t must be in furtltrartce
of comtnon inttntion ns tfuy all intended to do so.

(c) There must be a pre-arranged plan antl criminnl nct

slrortkl hat e heen done in concert pursuance whereof.

(rl) Existerce o.f strong cirarmstances (t'ot tohich no

yartlstick can be fxed and eaclt case wil.l hst'e to bc

discussed on its oun merits) to shott' commort

intention.

t
(e) Tlrc real nrul substantinl riistinctiott ht beturterr

'common intention' nnd'sinilar intefition' be kept in

ttiezt'.

7 . We hnt e examined tlt cnse of appellnnt tm tln'

torrchstone of criteion as tliscttssed lrcreinnltot't' iru1 ifi tlu'

Iight of euidence llhich has conrc t record. No euidettt't

ruorth the name could be letl sl'totuitrg that there utas a prior

concert of mind or planning qua commission of nllegcd

offence . The proclaimed offenders lftikhat nnd Shahzad fire d

upon Nasir Mahmood and Muhammad Hussain rchiclt

resulted into death of Nasir Mahmood and injured

Muhammatl Hussain ruho later on succumbed to the

injuies. The prosecution has /aileil to proae that the

appellaflt hail any knowleilge about the inciilent
what to say abottt the prior concert of mind and

planning. Being ilrioer oJ the car the aPPellaflt cannot.

be helit uicaiously liable for the commission of
allegeil offence in the absence of any specific role

attributeit to him qua facilitation ot abetment. Tlt
learned High Court lus relied upon the motitte toithottt

hating taken into consideration that lftikhar P.O. had

nourished grudge and enmity against the conplninant
party as his brotltcr Akbnr uas killed and in retalintiott

rohereof he hntl burnt tlrc house of cotnplainant pnrtt'1. TIrc

appellant hatl tto concern whatsoeaer uith the said
dispute. The factwn of absconsion l:Li's also been tsken irtto

clnsitletfrtilnby the leamed High Court ruhich alone is not

sufficient to autard conrtiction under section i02, P.P.C- as

it is just a corroboratory piece of nidence" .(bold added)
I
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With regard to common intention it was held in the case of
Shoukat AIi V State (PLD SC 2007 93) as under;

"We tooulrl like to tliscuss tlu inryort and objects of section

34, P.P.C. TIE ntain object for tlrc ennctrnent of sectiott i4
is'to nrcet a case in uhiclt it matl he dffio t to distinguislt

beta'een the acts of indirifuml nembers of a party or to

prole exactly uhnt part uas ttken by each of tJrcnr Tht'

renson tuhy nll nre dumed grLilty itr such cnses is, thnt tlrc

prese L:e of ncconryliccs gittes enr'ourngenrcnt, support, md

protectiotr to the person nctunlltl cotnmitting tlw act. Tlu

rtnture o.f the ofcnce commtttcd hy nn acLttscd iryatttls

rtpon lltt ttct donc by him nnd tlu: eJlbcl prodrrccd by it, und

the sole objecl of tltis section is to lorl dotorr tplut rct will

ba rlrtattL:d to br dorrc by tlw rcnspirntors This seclior rs

not n ptntititrc section nnd does rutt t:ttrLct n rule of elident:a

but enacts d cotttnfin laru principle of substanhz't latu'

1935 Cr.Ll 139j, 1953 all. 214. " This section embodies

the common-sense pinciple that if tuto ol tnore

persons intentionally do a thing iointly it is iust the

satw os if each ol them had ilone it itrdiztiilually. lf
two or ,flore persons combine in iniuing another ht

such a manner thlt each percot engaged in causing

the injury must kttozo that the rewlt of such iniunl

may be the death of the injuted percol1 it is ,to
aflsu)er on the part oJ anyone of theffi to allege and

perhaps proae that his indiaidual act ilid not causa

rleath, anil that by his indiaidual act he cannot bc

held to haoe intendeil death. Eaenlone tnust bt' takcn

to lrrnre interuled the probable otd natursl results tt.f

the combinatiofl of acts in rohich he joined. t\lL ,rn'

guilty of the principnl offentc, trot of ahetrnent. But n

parfi1 not cogtrizant ol the intefltion of his companion

to confitit murder is not liable, thought in his

cot tpanu, to do an unlazoful act," ln re Basnypa (Vo[ 51

Cr.Ll 1950). "cornmon intention implies acting in
concert, existence of a pre-ananged plan uthich is to

be proaeil either 7 from conduct or from
ciratmstances ot ftom any incimiaating facts. The

leailing feature of this section is the elenent of
participation in action. lt embodies a

pincipte of joint liability in the iloing of a critninal

act afiil the essence of that liability is the existence oJ

a cofitmon intentiorl" (bold added)

Again with regard to comlron intention in the case of Muhammed
Arshad v State (PLD 1996 SC 122) it was held as under;

"The essence of liabilitlt etuisased undsr this sertitttr
lies in tlrc existence of a common intettion nnd to

t
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attract the applicatiotl of this prooision, it has to be

shown that the criminal act couplabrcd of was ilone

by one of the accuseil in firtherance of common,

intention of all. Nozo tlte intentiott is n state of ntntd

tolticlt is not susceptible of direct proof and cat only be

infeted from the attenilant circuffistances ol the

oime. A piori, the existence of cornmon intention rLthiclr

usuall\ consists ,f motipe, pre-content and

pre-arrangemen.t ctnnot ahonys be prooed hy diract

eoitlence. ln sone cases, dircct eaidettu such as confessions

or testinlony of approz,er may be ntnilable to protte the

conmrcn intention but in most ol the cases, it has to lre

gatlrererl from the facts tlisclosed in evidence and

surrounding circumstances of the case. Refe r " Khrshi

Muhnrrunad nnd others r,. The Crou'tr" 1969 SCMR 599

uhcreitt the ont(ntiort thtt rn lln' absuu:tt of tnry rtirtrl or

tirlt tnstanlirtl tt,idenct io s,ltottr ytt'ttiotts (otlat'rt o)'

rrttn4efiEnt befipeen tln nccttsrtd-nppcllants, inferenLt t'f t
connnn intentiort roas not justified, loos ft pclled and tl

tpns ohsen etl, " intention is a nrcntal conditiott and has

often to be gathered ftom the facts atd the

surouniling circufilstsnces. One cannot always

expect ilircct eoidence to be /orthcomifiS on a ttatter
of this nature". Sirnilnr uieto runs expresserl by tfu Federtl

Cowt in nn earlier case "Bahar t'. Crott'n" reported irt PLD
-1954 FC 77.

l2.Viezped in tfu light of +he aforesaid pinciples, set:tiott

i4, P.P.C. is fully attncted to the factots o.f the PrcsPnt

cnse. From tlte et idence brought orr tlrc tecord, it is quitrt

clenr thnt nll tlw three nppellmts, tpho are real brotlvrs, hrrl

a conlnntl nrotitse/griez,ance ngaittst tltc deceosed for ltis
lrn:,ing constructed or attempting to t:onsfruct a u' l on n

ltiet-e o_f lantl zphich the appcllnnts cloined u'as pot'l ttti
ltarcd of tlu plot ozoned h1 one oJ' tlrcru' It is olso itt

eztidence tlwt on the rlny ttf tht' occurrence, nll llr tltrr:t

nppellnnts came to the spot togetfur, ttoo of thern u'ere

nnned tpitlt guns and tlu third ttns haping a knife u'ith hitn

nnd on reaching tle spot, they asked the deceased toluthet

he rlould settle the dispute nbout tlrc lnnd or not. On the

lntter's repl.y tlut tlrcy sltot d bring Anzpar, tlrc Property

Denler zulto roould tlecidt about tlrc dispute, the appeLlants

told lim that tlwy ttoukl take tle land front h n wlereupon

Afznl appellant rnised Lnlknrn and grappled zoith tlw

deceased, As statrd abot e, Arslnd nppellnnt tfun firecl nt

tlrc dtcensed who.fell dozon nnd lnter etpiretl. He nlso gaut

n blont toitlr the butt of his gun rtt the head of Mst. lrshnd

Begrm ruife of tfu deceasecl. Afzal nnd Aktom nppellnnts

did not lag behintl and fully palticipate in the ocotnenu.
On the fncts found by the Courts belotr', Akram .fired at tfu
dercasetl's daughter Mst. Naseeb Aklttar ulic.h hit lwr leg

mrcl he nlso gat e o bloto on lrr lrcnd ruitlt the btrtt rtf his

gttrt. AJznl too gaoe a knife bkxu ut thc ltnck of Mst Sttryu

h

t
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Alrhtar, tnothtr tlnughter o.l' tlu' laccnscd. The eztidetce ou

rccortl qtite clearly shotos the appcllants comt fulhl
prepored and with conlntort iriention to takc thc ltrtrd
in dispute from, tlrc ileceased forcibly. ln the oaerall

circumstances, we are satisfieil tlnt the act oi firing
by Arshacl appellaflt at the ileceased was in
furtheratce of comnon intention lrilly shareil by

Afzal anil Akran appellants. They uerc, therefore,

rightly helil aicaiously liable for the nrurulet oJ

Khailim Hussain deceased. Their cottttiction untltr

section 30?/34, P.P.C. is thus not open to attLl uception"

Again with regarcl to common intel"Ition it was held in the case tlf
Hasan Din (Supra) as under;

"ln otrr uiero the lenrned counsel has misconceitted tlu correct

application of section 34, P.P.C. The nrcre Prcseflce of a person

ofl tlre spot does not necessarily atttact section 34, P.P.C,

This section is flot to be applied lightlv, partiutlarly in

acquittttl cases. Vicarions liabilitlt cotnot be tisited utrlcss

there is sofie stroltg citutmstntces to shozu cotttttlott

interrtion. ln uieto of the .lbregoing Lliscrlssion, rue think Bnslir

rcspontlent l.ns been righthl giuen tha benqfit of tloubt" (boltl

added)

Again with regard to colrunon intention the governing legal

principles were well set out in the recent Supreme Court case of

Bashir Ahmed v State (2022 SCMR 1187) which essentially

emphasized the above mentioned legal principles.

(d) That aPPellants Bilal and Daniyal were not a part of this gloup
of appellants who were legally on duty for car checking as per

orders of the SSP as discussed earlier in this iudgrnent. Appellants
Bilal and Daniyal being guards of the SSP who were off duty came

to the scene separately and who might have had an axe to grin<l

with the deceased. Co-accused Tarique Mehmood in his 5.342

CI.PC statement also confirms that appellants Daniyal and Bilal

*,ere not with him as part of his team and that thev alone firetl otr

the cleceased's car as is corroborated/ supportecl bv thc

CCTV/DVR. The prosecution has not Produced a shred of evidence

to prove that these appellants shared the intention of appellants

Daniyal or Bilal to kill the deceased. These other appellants had

absolutely no ill will or enmity with the deceased and had no

reason to kill him. If they would have shared such commou

intention these other appellants would also have opened fire on the

deceased's car which they did not. In lact it appears from the

CCTV/ DVR footage that these other accused did not even draw
there weapons when they stopped the car and after it started to

move away. It appears from the evidence that the car was initially

stopped and then let go by these appellants and then attempts were

again made by appellants Daniyal and Bilal to stoP the car again

which started to sPeed away and who then opened fire on it which
lead to the death of the deceased. Based on the evidence on recorcl

and the particular facts and circumstances of this case we also find

,t
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that no inference can be made that this set of appellants shared the

intention of appellants Daniyal and Bilal to fire at the deceased car

and kill the deceased. We also find that most of the perquisites to
prove common intention as held in Shakeel's case (supra) have not

been satisfied in the case of these otl-rer appellants let alone murr-{er

u/s 302 PPC.

We appreciate that common intention can often only be inferred
from the evidence as often there is no direct evidence of the same

but in this case we find that no such inference can be drawn from
the evidence in respect of the other appellants. In fact the early

diary entry at 15 Darakshan of the incident and S 154 CI.I'C
statement of appellant Tariq Mehmood which was made within
about an hour of the incident whereby he implicates 5 of his partv

indicates that these appeilants did not have the same intent as

appellants Bilal and Daniyal who disappeared from the crime scene

after shooting at the car of the deceased or otherwise these

appellants would also have disappeared and no enlry or 5.154

Cr,PC Statement would have been made by appellant Tariq

Mehmood especially as there is no evidence that they knew of anv

working CCTV/DVR camera's in the area and in the absence of

any eye witnesses would have had no reason to attemPt to co\rer

there tracks by lodging a false 5.154 Statement. It also cannot Lre

inferred from the evidence that an)' of thcse appelltints hacl atrv

intention to kill the deceased or even assist the appellants Danival

and Bilal in the crime. These appellants simply carricd out there

orders of checking for car snatches as a decoy as per oders of the

SSP as mentioned earlier in this judgment and were in plain clothes

and unmarked vehicles as the only commonsense way of acting as

decoys for the car snatchers. If all of the appellants had opened fire

on the deceased then this might have been a case of common

intention however this was not the case. These other appellants

cannot be saddled with the individual seParate independent

actions of appellants Daniyal and Bilal of shooting at the car anrl

murdering the deceased when they had no idea that the appellants

Daniyal or Bilal intended to oPen fire on the car which might l-rave

been in reaction to it speeding away when it failed to stop on their

(Daniyal and Bilal's) command. Appellants Daniyal and Bilal werc

not part of the ACLC team on duty like the other appellants n'ho

cannot be held responsible for the actions of two rogue officers

whose intent they did not share. Even if it is believed (and no

evidence has come to the contrary) as per the entry and S 15'1

Statement of Tariq Mehmood that he ordered the firing to stop ht'

n,ould not have been heard over the fire shots especiallv as I'\V 17

Naeem states that the firing took place at about 30 to 40 fcet irorn
the car which is evident from the CCTV/DVR footage With regard

to appellant Tariq Mehmood and the otl'rers leaving the scene this

has 
-bLen 

explained by appellant Mehmood as he had arrcsted 3 oI

his team who he had taken to the f€ for lodging the FIR whilst the

other appellants left at the scene fled and by the time Mehmootl

returned the public had gathered and were already shifting the

accused to hospital. The independent PWs at the crime scett" alter
the firing had already taken place indicate that many people had

gathered around who included police officers one of whom might
have been appellant Mehmood who retumed to the scene after
arresting 3 of his colleagues and lodging the entry and 5.15a,

I

i
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Statement at PS Darakshan. The prosecution has brought on record

no evidence to the contrary although in our view the better option
would have been for appellant Mehmood to attend to the injured
deceased by calling an ambulance(although as per post mortem hc

had died instantaneously) and then arrest those concerneci and

make his entry and FIR. We appreciate however that in times of
high tension, trauma and relative chaos each individual mav act

differently.

(e) That when the defence case of these appellants wlro admit thet c

presence at the scene of the crime and carrying out thcrc lalviul
duties of attemPting to catch car snatchers when the two appellants

Bilal and Daniyal opened fire on the deceased through an

independent action as supported by the CCTV/DVR footage is

placed in juxta position with the Prosecution case we find some

merit in it and it cannot be simply brushed aside which warrants
these appellants being acquitted by being extended the bencfit of
the doubt especially as the first diary entry in respect of this
incident and first 5.154 Cr.PC statement as mentioned earlier were
lodged by appellant Tariq Mehmood suPPorts the defence case of
these appellants although not a substantive piece of evidence Taricl
Mehmood's 5.154 Cr.PC statement can still be relied trn for
corroborative purposes as was held in the case of Muhammed
Akram V State (20006 SCMR 1.567) and is full1,

corroborated/ supported by the CCTV/DVR evidence. Simply
because the other appellants were Present at the time of the
incident does not lead to them automaticallv becoming liablc for'

common intention or abetment with the appellants Danival anri
Bilal who individually and without their knowledge carried out tlre
crime. This doubt in the prosecution case raised by the de{ence case

would entitle the appellants to be acquitted based on the benefit of
the doubt as was held in the case of Raza v State (PLD 2020 SC

523). Notably the appellants are entitled to the benefit of the doubt
as a matter of right as opposed to concession. In this resPect

reliance is placed on the case of Tariq Pel"ez Yfs, The State (1995

scMR 1345).

In conclusion,

(a) All the appellants are acquitted for offences under the ATA.

(b) Appellants Daniyal and Bilal are convicted u/s302 (b) PPC and

are sentenced to life imprisonment with the confirmation reference

being answered in the negative in respect of each of them. They

shall each pay a fine of RS 100,000 to the legal heirs of the rleceasecl

u/ s 544-A Cr.PC and in default of do doing they shall under go Sl

for one year more. Both the appellants Bilal and Daniyal's

convictions and sentences under S.25 SAA are maintained. Both the

convictions shall run concurrently and both the appellants shall

have the benefit of 5.382 (B) Cr.PC and any remissions applicable

under the law now that they have been acquitted of the A'I'A
,
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offences.

(c) Appellants Tarique Raheem, Tariq Mahmood, Azhar Ahsan,

Shahid Usman, Fawad Khan and Ghulam Abbass are acquitted of

the charge, there appeals are allowed and they shall all be leleased

unless wanted in any other custody case.

?7. The appeals are disposed of along with confirmation reference in

the above terms.
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