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INTHE HIGH COURT OF SINDH KARACHI
Prcsent:

Mr. lustice Mohamnad Kaim Khan Agha
Mn lustice Omar Sial

CRIMINAL JAIL APPEAL NO.22 OF 202?
CONFIIIMATION CASE NO.19 OF 2O2O

Appellant: I(halid Zafar s/o Abid 7.af ar
througlr Mr. Moula IJux IJhrrtto,
Advocate.

I{espondent: 'fhe State through Mr. Ahrar Ali
Khichi, Additional Prosecutor
General Sindh.

Complainant: Ejaz Hussain Shaikh through I!{r.
Zultiqar Ali Jalbani, Advocate

Date of Hearing:

Date of Judgment:

?7.09.2022

03."t0.202?

IUDGMENT

Mohammad Karim Khan Agha, I:- Appellant Khalid Zafar son of Abitl

Zafar was tried in the Court of Vth Arlditional Sessions Iuclge / Mtxlt,l

Criminal Trial Court (East) Karachi untier Crime No.183/ 2014 u/ s.3\l?/

324/397 PPC registered at PIS Shahrah-e-Faisal, Karachi ancl viclc

judgment dated 16.09.2020 was convicted under section 265-H(ii) Cr.I'.C.

ior an offence punishable u/s.302(b) PPC and awarded death sentence as

'Iazir with fine of Rs.5,00,000/- (Rupees Five Lac) as compensation un<.ler'

Section 544-4 CI.P.C to the legal heirs of the deceased subject to

con{irmation by this court. The appellant was further convicteel for trn

offence punishable u/s.324 PPC to suffer S.l. for 07 years and to pav finc

of Rs.50,000/- and in default of payment of fine he shall suffel S.l. for

three (03) months more and also pay Rs.100,000/- as compe'nsatio:r

u/ s,544-A Cr,P.C to injured PW/complainant Iijaz llussain Shaikh. Iht:

pppellant was also convicted ,'or an offence punishabie u/s.397 l)PC to

sUffer R,l. for 07 years.
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2. The brief Iacts of the case as per FIR lodged by the conrplairrant

Eiaz Hussain Shaikh are that he is running Bobby Mart General Store at

Qasim Complex, Block-18, Gulistan-e-lauhar, Karachi and on 07,03.201.1 at

about 1.45 a.m. (night) he and his younger hrother Ayaz were plcsent at

the said shop and were closing the shop. Meanwhile, one person anner{

with deadly weapon arrived there riding in a car ancl started firir.rq ancl

also demanded money Irom them. Wherr complainarrt askerl hinr to sk:rp

firing, dre culprit opened straight fires, which hit in the abdonrcn, [ingcr'

and both legs of the complainant. His younger brother Avaz also

sustainerl three bullet injuries, two on waist ancl one on abclornt'n.

Therealter, thev werr shif h-'d to Darul Schat I lospital L.rl thc rt i,rl,i,r's r '{

Balochistan Sijji Hotel, rvlrere Ayaz, the younger brotlrer ot conlpllr ir'r. o t

succunrbecl to his injuries, whereas the complainant retnainetl atlmiltttl irt

tl.re hospital. Thereafter complainant lodged FIR of this case against

unknown persons. Subsequently, present accusecl arlested in other crirnes

tluring investigation also admitted the commission of the olfence in this

case, arrd was thereafter also arrested in this case.

3. After completion of investigation, challan was subrnittec'l against

above named accused and thereafter a formal charge was frametl against

the accused to which he plead not guilty and claimecl trial.

4. Ihe prosecution in order tc', prove its case examinecl 05 witnesst's

and exhibited various rlocuments and othel' items. The statcment ()l

accuscd ra,as recorded undcr Section 342 Cr.P.C in w'hich he clt'nir',.1 ilrt'

allegations leveled against him and claimecl false irnplication b1, thc

police. However, the appellant neither examined himself on oath nor

produced any witnesses in his defence.

5, After hearing the parties and appreciating the evidence on record,

the trial court convicted the appellant and sentenced him as set out earlier

in this jutlgment; hence, the appellant has filed this appeal against his

conviction.
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The facts of the case as well as evidence produced beforL' tht: tlial

firrcl an elaborate mention in the impugned judgrnent datcrl
f
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16.09.2020 passed by thc trial court autl, tlrercforc, tht'same l)lav rtot br'

reproducetl here so as to avoid duplication anr-1 unnecessarY repetitiur'

7. Learnecl counsel for the appellant has contencled that the appellant

has been falsely implicated in this case by the police in order to shon'tht're

efficiency; that the complainant is a Put uP witness as there is no evidetrcc

that he was Present at the scene of the crime or receivecl anv irliuries; that

even otherwise the correct identification of tl.re appellant by ttrc

complainant who is the sole eye witness in the case caunot be safely relietl

upon; that the pistol allegetlly recovercd from the appellant iu auothet

case had been loisted on himi that his alleged conlessiou Lreforc thi' ;rolictr

was inadmissible; that the police entries and other FIR's orr t ecortl rvttc

further eviclence that this was a false case and tlrus for any or all ol tlle

above reasons the appellant shorrlci [rr' .lcr;uittecl of the charge bv Lrcirril

cxtenrletl the bet-refit of th('(loubt. [n supFort of his contcntiotls, hL'nl'tetrl

reliance on the cases of Tariq Pervez v The State (1995 SCN{li lll-r),

Wazir Muhammad v The State (1992 fMR 1134) antl Naveed Asghar v

The State (PLD 2021 SC 600).

8. On the other hand learned APG and learnecl coutrsel for thtr

complainant contended that the eye witnesses correct identifit:ation oi lhe

appellant could be safely relied upon; that the medical eviderrce of thc

cleceased Ayaz supported the ocular eviclence; that the pistol which u'as

recoverecl from the appellant in another case matchetl with the et.nl.rtics

which were recovered at the scenei that he was a habitual offeutlcr irrrtl

harclenerl criminal and as such the Prosecr-Itiarl hacl 1.rtovt'el ifs ' irs''

bevond a reasonable cloubt and that appeal be clismisscr-1 a trr-l tir':

confirrrration rcference answered in the afIirmatiye duc to t]1,'' I'r'rrlel

nature of thc crime arrcl tht- lack of mitigatinll cilcllnrstilllc('s III sLrl)l'r()r I r'l

their contentions, they pltrced reliance on tht'cases oi Dr. Javitl Al<lrtar''r

The State (PI-D 2007 SC 249), Dadullah v The State (2015 SCMR 85(r),

I(halid Saif Ullah v The State (2008 SCMR 688), Tariq Iqbal alias Tariq v

The State (2017 SCMR 594), Muhammad Noman v The State (2017 SClN4li

560), Muhammad Talha Hussain alias Noman v The State (I'L,D 20011 SC

115), Niaz-ud-din v The State (2011 SCMR 725), Asfandiyar v The State

(2021. SCMR 2009),Muhammad Imran v The State (2021 SCMR 69),

Anwar Shamim v The State (2010 SCMR 1791), Khaliad Saif Ullah v The

State (2008 SCMR 688), Muhammad Akram v The State (2006 SCMR
I
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1567), Muhammad Akhtar Ali v The State (2000 SCMI{ 727), Mursalin

alias Denni v The State (1999 SCMR 2683) and Moinuddin alias Moin v

The State (2000 YLR 1063).

9, We have heard the arguments of the learned counscl itrr tht:

appellant, learned Additional Prosecutor Gencral Sindh aud leatnt:tl

counsel for the complainant and gone through the entire evidence which

has been read out by the learned counsel for the appellant, and the

irnpugned judgment with their able assistance anc{ have consiclered thc

relevant law including the case law cited at the bar.

10, At the outset based on the Prosecution evidence, especiallv tLre

medical evidence we find that Ayaz (the deceased) was murderecl bv

firearm.

11, The issue before us is whether the prosecution has proved beyotrcl

a reasonable doutrt that the appellant robbed Bobby Mart General Store at

Qasim Complex Blaock E Gulistan-e-Johar Karachi orr 07.03 2011 'rt lb(rtrt

0145am antl in so doing murdered Ayaz (the dcceasecl) bY fircart.tl autt

injured by lirearm the complainant Ejaz I{ussain Shaikh.

12. After our reassessment of the evidence we find tha[ the prosecutiott

has NOT proved beyoncl a reasonable doubt the charge against the

appellant for which he was convicted keeping in view that each crimirral

case is based on its own particular facts, circutnstances antl eviclence lor'

the following reasons;

(a) We find that the prosecution's case rests almost exclusivclv ott

the evidence of the sole eye witness to the incident as to the platt:

ot tho i:rcident antl his ability to correctly identify the appellarrt
who allegedly came to his shop, robbed him, murdered his brother

arrd also seriously injured him bv firearm and as such lr't' shall

consider his evidence keeping in vierv the eutiretv crf the

pl'osccution case/ ei,iclence;

(i) Eye witness PW 1. Eiaz- Hussain. He is the conrplailrarrt

in the case. Actording to his t'r'idcnca on 07-03.71 ht tn,l tlta

deceased ztere present at his slnp nt tttttt.l.20atn rulten thtrl u'i:ra

ctosing the shop. Tle acatsed tlrcn wrttted nnd fired uitlt his ltislal
at the deceased tphich hit tlrc decensed on lis nbdonrcrr nnd tltett

shot the decensed in his chest aruL demanded nroney frow hrnr. Ha
' told the accused that he his gizing him the money but llrc acarsttl

fred on him rmd lit him on his left hatd. The acutseLl tlLen .l'iretl

t'or the third time on the decerced and hit him on the backsidc. 'll.r,

accused then agnin demanded money ftont hiru and fLred nt luu
t

I



.> $r

t

ruhich hit him on the abdomen and thereafter tlte acctLscd fired on

him troice u,hich fre hit him on both thighs. Then accused looled

cnsh RS'15,000 tohich he hantled ouer to hin. Acctrsed nlso looled

nobile phone cards and the lefl the place of tht inL'ident in his

Liana car. Therent'ter some boys.from opposite restautant nnnn:ly

Balochishn Sajji arrioed there and shtt'ted him nnd tfu deccnsrd tLt

Dnr-ul-Sehnt Hospital ztherc lhe decensd e;r'ytited nnd ht rttnoinetl

.[or lreatnrcnl, Ilr ide ifierl l/te rraalls.rl it llu' tottrt rrs !]r .lrttr,'

person ruho hnd rttbhcd nnd shot lim ud tfu drL'etsL'd.

It is to be noted that the cornplainant ancl the cleceasc,'l rvctt'
each shot tluee times making a total of 6 fireatm vrorttttls
which in usual circumstances ought to have bleed prt'ofust:lv

but no blood was recovered from the inside of the sho;r

where the incident allegedly took place.

No bullet mark was found in the shop clespite 6 firearm
shots being discharged.

No one from the Balochistan Saiji restaurant who allegecl

took the eye witness and the deceased from the shop to the
private hospital was examinecl to this eifect.

No medical evidence has been produced frt:m any s()Lrlcc [o

prove the injuries sustained by the complainant a Part h'orn
one photo where he does not look like a person rvho lracl jtrst
received one bullet to the chest, one to his hartcl ancl one on

cach thigh.

Ihere is no evitlcnce that the decr'asecl w'as evt't titkcn ttt.t
private hospital. PW 3 Kaleem *'ho carried ()ut thr p()st

mortem of the deceased states that tht- cleceasetl r.vas

broul3ht at 3am by SII' Chaudhry Latif to I PMC.Sti'
Chaudhry Latif was also not examined as to whethcr lte hacl

collected the deatl body from a private hospital.

The IO went and inspected the wardat without anv onc wlto
coulcl even point it out. Presumably he u,as given the narnc
of the shop and went there. He only lecovere,.l 3 otrt of thc 6
empties and it is not stated where they \ /L're recoveled from
i.e inside or outside the shop.

All the above gives us pausc and raises some tloubt wlrether
the incident actually took place as narratetl by the
complainant at his shop and whether he was even present aL

the time of any such incident.

Even if we believe that the eye witness was present at the
time of the ir.rcicle.nt lve notc that it u,as a night tinr.'ineielcr.tt
\.r,hen it was e1ark, that the conllrl.]inilnt accor',.{ing to his urvn
cviclence was closing his sho;', Ior the night, th,rt th(,
surrounding shops were closed and thus no source ot Iight
has been proven on which the accused could irlentify the
accused who he had not seen before which cases usually
require an identification parade. Admittedlv the accuseel

might have been close to the deceased as there was

I
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blackening on his wounds but not necessarily the

complaina'nt where there is no medical evidence to suPPort

any blackening arouncl his wounds which he allegeclly

received at the"time, the situation would have been one oi

sreat trauma as both he and his brother had been sl-rot whi<h

i',ight hou" effected his ability to correctly itlentifv the

u..ur"d; he would only have got a quick look at the rtccusctl

in bacl light; he also gave no hulia o{ the accused in ltis FIII

or at an| other time and clid not draw an)' PicturL' ot the

accus*.I;-ap;rnrcntly he recognized the accusecl from a pltottr

which the police showeil hiln; this phottr lras not Lrte tt

exhibitecl s,i ,ue l'.lo not knor'v if it bears 'r likcrrcss lo thL'

accusecl or wlrere even the police got the plrtito Ir()r1r t)f ('\'ert

if it actuallv existed; he was not takcn for au identi[icatiotr

parade beciuse he was apparentlf ilriured- but tlrt're is t.ltr

evidence to suggest that he remained in the hospit'rl for evctt

one week an.fiorld not Iater on have appearetl beiore at.t

identification parade to see if he coultl identify the accusecl;

the accused identilied the appellant iu court after about 5

years when he woulcl have also have had plentv o[

Lppott ttity to see the accused before trial; that the suprerne

court as a rule has deprecated in court identification of

unknown accused.

Although the complainant would have no ri'ason t(r

substitrite the real killer of his lrrother with an i)1r](rc!'r1t

person and we can we can convict basecl on the eviclcttct' ol 'r

,ole eyct witness however based on the particular tacts a-rrd

circurnstances of this case as discussed above we fin''l that

eveu if the cve witness was Present at the time of the

incident L':aseci on tlte reast-rlts mentioncll alrovc he u'ottl'l

not lrave betn able to corre(:tl\', safelv arltl rcllrlrll iLlL'rrtitr

the appellant u'hich in cffect means that although hc hatl n"

i.rtentio,-, of substitution he was mistaken irr his

identification of the accusecl and as such we veer ou thc sicle

of caution in this case and find that tl.re cye witness was lrot

able to correctly identify the appellant

In this respect reliance is placed on the case of ]aved Khan V

State (201'7 SCMR 524) concerning the neccssitv fol an. eallv

hulia/ descr iption of an accused by an eve u'itness.in his

5.161 Cr.PC statement before an identification Palade arlLl

the need to strictly follow the rules governing idenlification

parades where it was held as under at P 528 to 530:

"7. We hate heard the lenrned counsel nntl gont tltrouglt llu'

record. Thc prosecutiotl cfise rcsts ot tlrc positittr' rtl' ttl ilittl.rotr

proceetlings and the Forertsic Scicnce Lnbor ory rtpttr.l rtlticlr
'slntes thii the bultet crisin1 sent to it (iuhiclt ruas stnted to lutT'a

been pickerl up.from the ctiine scene) 'as fred 'frofi.the xnne pistol

(trthich tuas re:cot)ered .from Raees Khan in atotlrcr t:nse) l'M'

there.fore y,rorcul to comsidtr hoth llpse rcpe''.:ts of litr' t'tisr'' ''ls
rcgards lhe identit'icatiotr proceedings and t.lrr:i' .L'.onttrl
tliere is a tong lirc ol precedents stating tlfit idrntifiratiott
proceedings must be carefully condlcted' ln llntttzn,n t'
'Emperor ("AIR 1g2g Sid 149) Percet'tl, lC, witing fu- tltc ludicinl

t
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Commissioner's Court (the ltlecursor of the High Court o.f Siurlhl
held that, "The recognition of a dacoit or other of.fender by u
person who has not preaiously seen him is, I thinlc, a fonn of
eaiilence, which has alzoays to be taker uith a considerablr
affioutt of caution, because mistakes are aluutls possible ir
such ca6es" (pnge"l49, column 2). lrt Alint 1,. Stnte (PLLt 19tt7

SC 307) Cornelitrs Cl, ruln hnd delipered llrc]udg utl o.[ lhis
Court, uith rcgtrd to tlrc nlntter o.f idenli.ficnhon pnrnlts lu'hl,

tltat, "Their [witnesses] olrpottrutities for obsenttrtiott o.l tht
culprit zoere extremehl limitcd, Tlrcr1 had neaer srrtt hittr
before. Therl had picked out the assailaflt et thc
identification pnrades, but there is a clear possibililtl trisitr1q
out of theb staternents that thev a,ere assistul to tlo so br1

being shoun the acased parson enrlier" (pngr 31jf.t. ltt ltrl
Pnsnnd u. Sture (PLD 1981 SC 142) Dornh Ptlcl l, rrlto Inrl

t

delntcrt'd llt jrigne l o.f lhis (.ttrtrl, held thst, if o utittrt'ss lnrrl
,rot gi0en a rlescription ol tlrc assailant it his slttt'ttt'fi1 l(l
the Police and identification took place fottr or J'iztt' tttLurths
a.fter the murder it ttould, "reoct aglaittst th( ctttirt'
prosecution case" (ptge 145C). Itt u lore reccnt irtdgttrttl ol lltt:
Court, lnran Asfuaf tt. Stnte (2001 S{:MI< ,124), ay'rir'lt a,rrs

authored lty lftrkhar Muhnmmad Clnurlhry l, thts Court lu'ld tlutl,
it must be ensured that the identifyirg llritnesses nrr$t "rtttt
see the accused after the conmissiorr of the crimt till tha
identification paraile is held imfieiliotely aJ ter the arrost o.f

the accused persots as early as possible" (png( 485P).

8. The Complainant (PW-i) had not mentioned any fe atures
of the assailants either in the FIll or in his statemt t
rccoried under section 167, Cr.P.C. thcrefore there zlas uo
benchmark against which to t?st u'hethcr the nppcllutrts,
zoho he had identified after oaer a ytar of thc trirne, rttti
zrho he had fleetingly seen, uterc in fact the acttml urlstrits.
Neither of tlrc truo Mngislrntes lutl certifiul lhrt n lh'
tdentifcation Ttroceedings lhr ttthu p(rso s, nongst tltotu tlr
qtpallnnts rr,L'ta pln*d, ipL,n' of sinrilur uga, ltti'qltl. I'til! itr'l
colouring. Tht'nrain objrct of itlt lifi{rali(f,, /rr(}.r..1i,ry.! is 1,,

enable a uit,rcss to proycrhl identify a ptrsot ittt'olt,erl itr tr
crinre and to exclude tfu possibility oJ t zt'itness sirtrpLrl
confirming a fnint recollection or irnpression, that is, o.f an
olil, tloung, tall, short, fat, thin, dark or fair suspect... .

9.As regards tlu identifcation of the appellnnts beJbre tle Lrinl
court by Nasir Mehboob (PW-S), Subednr Mehmood Aluned Kltrat
(PW-6) nnd ldrcss Muhammnd (PW-7) tlmt kto toill nol assisl i /rc

Prosecution bacnuse tlrcse u,itnesses had t numhcr of opportuttitics
to see them be.fore their statements ruere rct'orded. ln Stnlc r.
Farmnn (PLD 7985 SC 1), the maioitlt judgment of tlhich t,ns
nuthored by Ajmal Mian l, the learaeil juilge had held that ntr
iilentilication parade zuas necessary wlrcn the uitncss oltlt!
had a fleeting glimpse of an accused zuho u)as a stmngct as
compareil to an accused u)ho thp r[itness had prettittttsltl ntet
a number of times (page 25V). The snme principk uas .l'ollott crl

in the ttnanimous judgment of this Court, delitered l,y Nnsrr
Aslmr Zthid l, in thc case of Muneer Ahmntl t, Stnle (1998 5(.M/t
752), in which case tle ahfurctre hnd rentaircd ruith tl:l, nbtlut'tors

fLtr sorue tinL: nnd on set,ernl otnsittns lutd st,:tL tltL'tr lri.tt In tlrc
I
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presffit type oJ case the culpdts were required to lse
idettifieil through proper identiJication proceedings,
houeaer, the manner in which the identi/ication proceediigs
utere conducteil raise setious iloubts (as noted aboae) on the
creilibility o/ the process, The identification of the
appellants in court by eye-witnesses uho had. stefl tlte
culprits flectitrgly once zuould be inconsequentia /.,, (boltl
added)

The Supreme Coutt case of Mian Sohail Ahmed V State
(2019 SCMR 956) has also emphasized the care and cautiorr
which must be taken Lry the courts in ensuring that an
unknown accused is correctlv identifiecl. ln iact such extr,r
care and caution in relying on identification paracles is an
accepted global phenomena in most criminal juristlictions as
tl-re possibilitv o( deliberatelv or mistakenly picking or-rt,r
wrong person from ar.r idr:ntific:rtion paratlt anr-i sentlirrll .rn
innocent man to iail or in fhis country potcnti.rllY trr thL,
g.rllows is vcn rnuch 1r.'(lrgtrizcti intrl tltus nlusL lrrn\.lr(.tii.n-
(including Pakistan) have put in place mamlatory qu irlclirrcs
to greatly limit the chanct's ot such incorrect identificatiorr.

(b) That with no eye witness evidence to identify who carrieel out
thc attack the medical evidence becomes inconsequential as it can
only reveal what kind of weapon/device was used aucl the scat of
the injuries of the dead and injured. It cannot identify the per-son
who inJlicted the injuries.

(c) That it is notable that although the appellant conlessecj to thc
offence whilst in police custody he was not proclucecl before a
magistrate to record his confession under 5.164 Cr.pC and thus we
place no reliance on his conJession allegetlly rnade btfore tht,
poJice.

(tl) I'hat even the police entries in this case concerninll the
confession of the appellant before the police appear some whai
tloubtful .Ex 10/G reveals at 4pm on 15.03.14 pW 5lO lbrahinr
rleparted from PS Shahra-e-Faisal to pS Aziz Bha i loL.
invcstigation in this c;rsc as apparcntlv tlrc appsllsnl ha(l conlL,ss(,(l
jn anothcr case, I Iou'cver EX'10/H reveals that FIR 113/20J.1 of I,S
Aziz Bhatti under which the appellant was arrested and [rot,kerl
rvas Iodged at 4.30pm.So this begs tlre qucstion as to why the IC)
was heading to that tlS to inter.rogate the appell.rrrt _10 rninutes
before he had been shown arrested let alone an investigatiol.l
started where the accused confessed before the IO in this casc?

(e) That it does not appeal to logic, reason or commonsense that tht
appellant would confess to such a serious crime as the present ont-,
which carried the death penalty whilst in police custodv in another.
case when there was no evidence against him at the tirne of his
arrest in respect of the instant case.

(f) That a pistol was allegedly recovered from the accusecl at the
time of his arrest in the other case 15 days later but there is no
eviclence that this pistol was kept in safe custody before it \^.,is scnr
to IrSL along with the earlier recoverctl empties (or that thcv rvere

t
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kept in safe custoclv) which makes the FSL report clouL.rttt:l as it

coulcl easily have been tlanaged especiallv as the pistol alonr; lviih
empties werc sent to IrSL after a tlelay of 13 davs after rt'covt'rirril

the pistol,

(g) That appellant clid not even take the police to the pl;rce of

wardat so there is no evidence that he knew whele it was

(h) That neither the atleged robbed cash of RS 15,000 nor robbecl

mobile phone cards were recovered from the appellant on l.ris

arrest.

(i) That according to the complainant despite being shot in the

hand, abdomen and both thighs he was able to hand over thc cash

to thc apPellant whilst in the shop. If the appellant hacl beeu shot itr

each thigh which disablcd him frorn gtiing befole an icl-'ntification
parade how was he able at the time of receivirlg such itriuries airic

io pav the cash to the accused as apparentlv he rt'as immolrile arr<1

woulcl not have been able to reach his till. Tl-ris aspect of the

prosecution case does also not appear to ring true

13, That the ProsecutiLn must Prove its case against thc 'tcctrst'tl

beyond a reasonable doubt and that the benefit of doubt must ti() kr lhe

accused by 1,ay of right as oPposed to concession. ln this respect reliarlce

is placed on the case of Tariq Pervez V/s' The State (1-995 SCMR 1345),

14. t-or the reasons discussed above we find doubt in the prosecutioll

case and by extending the benelit of the doubt to the apPellant he rs

acquitted of the charge, the impugned iudgment is set aside, the appeal is

allowed, the conlirmation reference is answered in the negative ancl the

appellant shall be releasecl unless wanted in anv other custody case'

15. Ihe appeal antl coufirmation reference and stand (lisPOsecl o[ in thc

abovc terms
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