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IUDGN,llrl\iT

UttlttnUnlnO l<n A, I:- t\l:pcllarrts llar-rnal Kh.rir.r;'.1

l.rIar ALrbas rr,c'l o Lric(l bclirlc tltu CrrrLrt oI Arlttl. [)i>tr.ict & 5t,s.,rL,ns

JLtLillc-l/ M(iTC l(alaclri Wr,st in Sr.ssiorr (,'.rst, No.7l6/2021 uutlL,r lrlli

tro,5l3/20'l(r U/s 1{)21121/31 [,P(] at [,S C]Lr.lshan-c-[qbirl, Karachi antl

viilr: juclllnrcrrt rlittotl 30 05.2022, thi, lp1>cllauts in l)oint No.-[ rvr,::t'

.,,trr ir t..',{ .l ( 1.(,ltl(.n( (,.; ,r- ulrr.,,t':

l.\ti.ttl N o.l) I

.Jl ( r/t l/rr'/r r\/\ r,f rl', r,"t,,1 nttrh, lltl\'lll l'ir(, I 1 l)t a.t !lN t11];i,!i

tslittttlr,ttt lltil litL ltns,'tttltotr lnt,:rrtti,ss/ir/it7 l)t1t,..d llt l ltr\tt t!,t,

Jitrtr;; rt! tt\t\tl l)('lliulttl, i\lititil lr liLl tttrl ,\:t:ttlfir!t \iri/,r//rl .

,Jirttntt tttltttit, llttllt lltt ttttr:trl l)(,/\(r//r 1,r,f( lttltttlltlg Lyt -,t1,tr

tn0l 'tv(l( rrrv t(l litt Jirrrt'ntttt oj tolnttrttt itrlltrigtt rlrtr rtllt,t rlu

ittctrh,ttl !ln t1 lnt,tl lo n niti:( lhL, lru ls st $ la turrl,t, il np1ttt1. Ilrttl 1tolrt.,,

t'ttt'LtrnrlL'r lntl hfutr pltcL' llttrs Lo tttrott ittlt,tt!i0tt ol ncotsel is ltrtntrrl
lhL,n,Jin,, luttlt ttctrstd pt,t;otts tottoiclL,l tnrlLr Srr.liott 302/3.1 t,p(
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Accttstrl llontnl is snlurce lo ilcalh llc slnll be lmugeil till deolh rulille

ntcnx'd Zrtlr is sanlurc*l lo life imyrlsonuv,tl lot com,tilling Qnll-

Arml of Aliryrllnh. ltt nrhlilion to lhnl lhe nccust is direcled lo pny

crtttr;tr'rsalirrrr lo I tm, o! lls.'10,00,000/- cnch (lhtyccs Tcn Lncs only encll

Irr lltr lr,,r;al /rcirs r[ llrc lecux ns ruqtire urler Scclion 544-A Cr.P.C.

ln ursa r.{ ltilrtra of ynymut ol compcnsntlotr, lltc nccused slmll lurtlrcr
rrrrrlt,r.go sirrlrlr: iwyrinnme lor six mo lts.'fhc nccux pcrsu$ lre

rt/srr .r;rrilly trf olfi,nct yuttislnl c utult:r Srclion 324/34 I,lrC lor otteupt

Itt numlt:r to Aziulloh lhcre[ore llrcy nre conaiclccl nutler Seclion 324

ItPC lor llu pcriotl tlrcy ltnttc nlrcndy nu argotte fu prison. In n ditiotr to

lhnt llrc nccused is dircctcd to pny fitrc lo lune ol Rs.50,000/- eoclt (rupees

ffty tlrousnnd only encll. ln cnse ol lnilure ol pnyuent ol fne, tle

ncctrscd slnll fttrthcr untlergo simplc inpisonrnent lor six nonlls.

Accusecl nre producctl in juclicinl cuslody t tltl lley are rcnnnded lo

Prison lo serc,v oul tlrc sentence nccording to lau. Tlte nccusd are

inlorurctl thlt thcy nny fle nppeal ngnfust tlenth and lile it pisonlu t

sentence ruitlrirr seoar zoorking tlnys. Ctpy of tle jtd7,nent is supPlied to

them frae of cost. Olfce is tlirccted to prepnre relerence wuler Section

371 Cr.P.C. to Honournble High Court /or confnntiott ol denth

xntutce ol acctsed Bnnnnl forthtoitlt.

2. The brief facts of tlle prosecution case as narrated by Complainant

Syed Imdadullah Shah are that on 07."10.2076 present incident took place.

I-Iis cousin namely Atiqullah and Azizullah are residing with him. Syecl

Atiqullah was studying in 2nd year in Rangers College and Azizullah had

gone to admission in I(arachi Univelsity. On 07.10.2015 they both were on

motorcycle bearing No.l(BW-5163 left the house for the coaching center

Anglophile, it was 1800 hours. It was 2000 hours when he received the

plrone cali of Azizullah fror:r Jinnah l-Iospital that immecliately reached at

Jinnah Hospital for thc reason that he and Atiqullah becanre injurecl by

the firing of policc. Thc conrplainant thcn accompanied rvith his father

Ameer Muhammacl rcached at Jinnah Llospital where Azizullah clisclosecl

hinr tlrat hc alongwith Atiqullah wcl'c Boing towarcls coaching center

when reached under tlre NIPA bridge police stopped them and rnade fire

upon them and they bccanrc injured. The Iire was l'rit to Atiqullah on the

right shoulder and it went through anel tlrrough to Azizullah. Azizullah

further disclosed that Atiqullah succumbed to injuries. Azizullah further

disclosed that Bannal I(han made.fire upon the Atiqullah and Zafar Abbas

was with him. Then they shiftecl the injured to Liaquat National Hospitat.
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Whcn thc abovc ncws rcachcd in thc locality where they were residing the

public canrc out from thcir houscs and they felt insecurc meanwhile

rttctlia tcattr arrivcd thcle.'l'hc public rnaclc ttre protest against the police

nnrl cnlirr". lrcn was shuttcr tlowu. Thcy took the dead body of Atiqultah

trr Quc'tla nurl Azizullah was urrclcL mcdical treatment at Liaquat Nationa.l

Iltrspitnl. ou 09.10.2016 hc retur.cd back to Karachi and approachecl the

I5 rvherc his statement under Scction l54 Cr.IJ.C, was recorded by Abdul

l-llrrrcctl llullo. I-lcncc, thc instant FIR.

3. After usual investigation, the case was challaned and the accused

pcrsorls were sent up for hial where they pleaded not guilty to the charge.

4. The prosecution in order to prove its case examined 11. Prosecution

\{itnesses and exhibited various documents and other items. The

statement of accused was recorded under Section !l2 CI.P.C in which

they denied the allegations levelled against them and claimed false

ir:rplication. I{owever, the accused did not give evidence on oath nor

produce any DWs in suppr:rt o[ tl-reir defence.

5. After hearing the parties and appreciating the evidence on record,

the triai court convicted the appellants and sentenced them as set out

earlier in this judgment; hence, the appellants have filed this appeal

against their conviction.

6. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the impugned judgment datecl

30.05.2022 passed by the hial coult and, therefore, the same may not be

reproduced here so as to avoid cluplication and unnecessary reperiHon.

7. Mr, Raj Ali Wahicl I(utrwar, Advocate undertakes to file

Vakalatnarna on behalf of appellant Zafar Abbas. He is directed to file the

samc .in office. At thc vcly outsct of lrearing of this appeal, learned counsel

for thc appellants stato(l that i[ was a case of remand in respect of

appellants on the basis of two PWs; namely PW-6 Nazar Hussain and PW-

7 Rao Fayaz, whose evidence was recorded in absence of the defence

counsel and this was a violation o[ mandatory provision of Section 353

Cr.P.C. which was not curable under Section 537 Cr.P.C. In support ol

their contentions, they have placed reliance on the cases SBLR 2019 Sindh

967 [IlaJab Ali os. Tlrc State] and SBLR 2021 Sindh 112 [Bashir Alnnerl os.
L
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Tlrc Stntcl and contendecl that urrc'ler these cilcumstances, this case was of

lerrrarrrl.

8 Lenurerl Aclcll. AIr.G. aflor consirlering the record was in agreernent

rvith lealur-rl courrscl for.thc appcllanLs.

9. We have also consic-lered the record and gone through the relevant

larv aucl aBrecd lvith the leamerl counsel for the appellants and learned

Addl. P.G. for the reasons mentioned above. This case warrants remand

fol trial Court.

10. Undel these circumstances, we I'rereby set aside the impugned

judgr:rent dated 30.05.2022 and answer the Conlirmation Relerence in

negative for the appellant Bannal I(han. The case shall be referred back to

Addl. District & Sessions )udge-I/MCTC I(arachi West for the limited

PurPose of re-recording the entire evidence of PW-5 Nazar Hussain and

PW-7 Rao Fayaz in the presence of defence counsel, who shall also be

given an opportuni$ to cross-examine the witnesses, who shall be re-

examined if so desired by leamed Public Prosecutor. Any outstanding

applications on record shall be decided after hearing the parties in

accordance with law. Thereafter, fresh statements under Section 342

CI.P.C. of the appellants shall be recorded and alter hearing the parties,

learned trial Court shall re-write a fresh judgment based only on the

evidence on record. This process shall be completed within a period of

three months of the date of this juctgment. A copy of this iudgment

alongwith R&Ps shall be irnmediately sent to Addl. District & Sessions

Iudge-l/MCTC l(arachi West which shall comply with this juclgment.

11 . The instant appeal stands disposed of in the above terms and the

Confirmation I(efererrce is answeled in negative.
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