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IN THE HIGH COURT OF SINDH AT I(ARACHI

Presen t
Mr. Justlce Mohammad Karlm Khan Agha
Mr, Justlce Khadlm llusscfn Tunlo.

CRIMINAL APPEAL NO.755 OF 2022

,\ppellant Muliammad Nasir son of Sakhi Dar
through Mr. Liaquat Ali Awan, Advocate

Resporrdent The State through Mr. Ali Haidcr Saleem,
Addl. Prosecutor General, Sindh.

Date of Hearing 28.04.202i

Date of Judgment 03.05.2023

IUDGMENT
It4uhannrcd l(aint l(han Agha, l, Appellant Nluharnmad Nasir n,as triec'l h
the Court of Additional Sessions Juctge-VII/M.C.T.C.-O2, I(arachi Cenkal in

Special Case No.317 ol 2022 arising out ot Crime No.57 of 20)? untier

Section 6/9-C, CNS Act, 1997 registered at PS SIU, Karachi and virle

Judgment dated 28.11.2022 the appellant was sentenced under S.9(c) CNS

(Amendment) Act,2022 to suffer R.l. for 14 years with direction to pav fine

of Rs.4,00,000,2- (Rupees Four Lac Only). In case of default to pa1'fine, he

will have to suJfer Simple Imprisonment (SI) for 0L-year nrore. Appellant

was also extended tl.re benefit of Section 382-8 Cr.P.C.

2. The brief facts of the case as narratetl in the FIR are that on 10.03.2022

at about 0130 hours accused lvluhanrrnad Nasir n,as arreste<1 fronr

Qalandaria Chowl<, Slrahlah-e-Noor Jelran, Karachi by police parq, lerl by

complainant SIP Farrtrkh Zaidi and I'ecovcled 06 kg & 50 granrs Charas (05

packets Charas Chitfer Type) ft'orn the possession o[ the accuset-l in prescrrce

of police mashirs. l-lence the subject FIR was lodgecl.

J After usual investigation the rnatter was challaned and the appetlant

was sent up to face trial, I-Ie pleadecl not guilty and claimerl trial
,
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4. In ordcr to provc its casc, tl'rc prosecution examinecl 04 PWs ancl

exhibitetl variotrs itc'ms anrl otlrcr clocumcnts. Thc appellant recorded his

stntL'nrcnt unrlcr Scction 342 Cr,l'.C. whcrcby hc claimed false implication.

llc ditl not givc' cvitlc.ncc. orr oath or call any witness in support of his

r,lcIe'trct'.

5. Aftcr appreciatirrg thc cvirlcncc on record, the learncd trial Ccrurt

corrvictecl antl seutcnccd thc appcllant as set out earlicr and hcnce, thc

ayrpe'llant has filed tlris appeal against his conviction and sentence.

(.l. Learned counsel for the appellant has contended that the prosecution

case is higlrly doubtful; that it is lacking in material particulars and same is

full of conhadictions, inconsistencies and same have caused a serious dent

in the prosecution case; that the narcotics were foisted on the appellanU that

there rvas no independent mashir in violation of 5.103 Cr.PC; that thc

appellant had no knowledge of the narcotics in the rickshaw; that the

prosecution had failed to produce safe custody and safe rransmission of the

narcotics to the chemical examiner and as such for any or all of the above

reasons the appellant should be acquitted of the charge by extending hrm

the benefit of doubt. In support of his contentions he placed reliance on the

cases of Haji Nawaz v The State (2020 SCMR 68Q and Mst. Sakina Ramzan

v The State (2021 SCMR 451).

7. On the other hand learned A.P.G has fully supported the impugnetl

judgment and contended that the prosecution had fully provetl iis cas.'

against the appellant tfuough reliable eye witnesses; that the narcotic \vas

kept in safe custody from the time of its recovery until trial which proclucerl

a positive chemical report and as such he submittec{ that the appcal shoulti

be dismissed as being without merit. In support of his colrtentiorrs he placed

rcliance on thc cascs of The State v Muhamnrad Arshact (2017 SClvlR 283)

and Faisal Shahzad v The State (2022 SCMR 905),

8. We have carelully consirlerctl the arguments o[ the learned cottnsel

for the parties, scannccl thc cntire cviclcncc and revieweel the relevaut cas,-'

law.

9. After our reassessment of the evitlcnce we fincl that the prosecutiorr

has proved its case beyond a reasonable doubt against the appellant lor the

following reasons:- /
/
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(a) That the FIR was lodged with promptitude giving no time
for concoction and the 5.161 Cr.PC statements were recorded
promptly which were not significantly improved upon by

any PW at the timc of givirrg cvidcnce.

(b) That the arlest aucl rccovcly was made on the spot and
the appellant rvas caught red harrdcd wlth the narcotics in
the rickshaw which hc was driving by the policc whose
evitlcncc fully corroborates each other irr all material rcspccts

as well as the prosecution case. Tlre,ir evidence was not
dented tlespite a lengthy cross cxamination. It is well settled
by now that the evidence of a police witness is as reliable as

arry other witness provided that no enmity exists between
thern and thc accused and in this case the appellant was
unablc' to prove through evidence any enmity between the

police rvitnesses and the appellant who had no reason to
falsely impticate the appellant in tl'tis case. Thus we believe
the police evidence which is corroborative in all material
respects and rely upon the same which we lind to be reliable,
trust worthy and conJidence inspiring. Reliance in this respect
is placed on the case of Mushtaq Ahmad v The State (2020

scMR 474).

(c) That the Rickshaw which the appeilant was driving when
the narcotics were seized was recovered by the police.

(d) That there are no material conkadictions in the evidence
of the PW's and exhibits and it is well settled by now that
minor contradictions which do not effect the materiality of
the evidence can be ignored. In this respect reliance is placed
on the case of Zakir Khan V State (1.995 SCMR 1793).

(e) That most of the relevant police entries have been
exhibited including those relating to departure, arrival ancl

safe custody of the narcotic and mashirnama of arrest and
recovery which was prepared on the spot which all
support/corroborate the prosecution case.

(f) The narcotics were sealed at the time of recovery ancl kept
in the malkhana Ior which the person who recovered the
narcotic was examined, the person who deposited the
narcotics in the malkhana has been examined, the head of the
malkhana has been examined and the malkhana entry
exhibited, the person who took the narcotic to the chemical
examiner one day later has also been examined and all the
relevant malkhana errfries have been exhibited aud thus safe
custody and safe transrnission of tlre narcotic has been proven
from the time it was rccovered until the time it was sent to the
chemical examiner. Evcn no suggestion of tampering with the
narcotics was made by the appellant during cross
examination.

(g) The chemical report proved to be positive and all relevant
protocols were followed,
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(h) Being the driver of the rickshaw which contained the
narcotics actual knowledge of the narcotics can be found. In
tlris respect rcliance is placccl ou the case of Nadir Khan V
State (1998 SCMR 1899).

(i) Fttrthernrorc, unrlcr Section 29 CNSA 1997 once the
recovery has bcen provcrl as itr this casc the onus shifts to the
accuse'ci to shcllv his innocence in that at least he hacl no
knorvletlge o[ the uarcotics. Thc appellant who was the
tlrivcr of the rickshaw has not bccrr ablc to do so in this case.

In this rcspect rcliance is placcd orr the case of Mehboob-Ur-
Rehrnan v state (2010 MLD 481).

(j) That although no independent mashir was associated
rvith the arrest and recovery of the appellant and the
narcotic this is not surprising because people despite being
asked are reluctant to be involved in cases concerning
narcotic dealers. In this case it was night hours and as such
felv people would have even been available. Even otherwise,
S.103 Cr.P.C is excluded for offenses falling under the

Control of Narcotic Substances Act 1997 by virtue of Secfion
25 of that Act. In this respect reliance is placed on the case of
Muhammad Hanif V The State (2003 SCMR 1234.

(k) That in dealing with narcotics cases the courts are
supposed to adopt a dynamic approach and not acquit the
accused on technicalities. In this respect reliance is placed on
the case of Ghualm Qadir V The State (PLD 2006 SC 61)
which held as under;.

"We nre not ngrceable ruitlt the contentiott of
the learned counsel becmse fnct remnins thnt
"Poppy Flowers" ruere found. lying on the roof
of tle oehicle therefore, tlrc teclmicnli$, tohiclt
is being pointed out by tlrc learned counscl,
toould not be suffcient to ncquit him. In
additiott to it in such-like cases Courts are
supposeil to ilispose of the nntter tuitlt
dytanic approach, instead of acquittirtg
the dnq padillers on technicalities, as it
Ins been helcl it (1993 SCMR 785) atd
(PLD 7996 Sc 30s"). (bold added)

(l) No doubt it is for the prosecution to prove its case against
the accused bcyond a reasonable cloubt but n,e have also
considered the defense case of thc appellant which is that of
false implication due to enmity with his cousins in his
village. He did not give evidence on oath or call any witness
in support of his dcfencc casc nor present a shrerl of eviclence
in respect of it. In the casc'of Anwar Shamim V St.rte (2010
SCMR 1791) it was lrcld that wlren a specific plea is taken in
defence at least some evidc'nce must be produced to support
the plea. In this case no such evidence was produced. Thus
we disbelieve the defence case in the face of trustworthy,
reliabie and conlidence inspiring prosecution evidert"u2
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10. Thus, fol the rcasons nrcntiorrcd above, wc find that thc prosecution

has proved its case beyond a rcasorrablc cloubt against thc appellant and as

such the appeal is clisntissccl.

11. Thc appcal is rlisposccl of irr thc abovc tcrms.
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