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OI{I]ER SHi]81'

IN THE HIGH COURT OF SINDH,
CIRCUI't COUITT, TIYDERAI}AD.

Cr'. Appeal No.D-70 of 2015
Confinnation Case No.09 of20l5

Cr'. Appeal No.D-74 of 2015

DATE ORDER WITH SIGNATURE OF JUDGE(s)

22.02.2023

Mr. Wazeer I{r.rssain Khoso, Advocate for appellant(s).

Mr. Mir Naeern Akhtar Talpur, Advocate for complainant

Mr. Shahzado Salcem Nahiyoon, Addl. P.G Sindh.

We have heard the leauretl corursel lor appellant(s), learnerl counsel for

col'nplainant and learned A.P.G. Reserved for judgment.
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\ N{r. lusticr-. It4oharnmarl Kalir.rr Khan Agha

Iustice Mrs. Kausar Sultana I lr.rssain

I Cr. Appeal No.D- 70 of 2O15

[Conf irmatiorr Case No. 09 of 2015]

Wazir Ali

Versus

The State

2. Cr. Appeal No.D- 74 of 2015

\{azir Ali

Vers ns

'l'he Sta te
L

'/

Lqp_q x4!N_I

MOHAMMAD I(AI(IM KHAN AGHA , T.-ny tl-ris singlc jttclgrnen t

Appellant : Wazil Ali S/o
Muhammacl Essa Bhatti

through Mr. Wazcc.r I lussair-r I(hoso
Atlvoca tc

Respondent : 1-he State tl'rlough Mr. Shahzarlo Saleem Nahiyoon,
Additional I)r'osecutor General, Sinclh

Complainat'rt
M uha rtrm a d
pclsorr)

: l(ha ir
(pleserr t i r-r

through Mil Naeern Akhtar lalpur
Advoca te

22.02.2023Da te of healing

Date of jutlgn-rent 08.03.2023
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we intend to dispose of both the aforementioned Criminal Appeals
L

TN THE HIGFI COURT OF SINDH, CTRCUTT COUITT
FIYDEI(ABAD
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together as the same relate to one and same incident, however,

involve two FIRs one is in respect of main case u,hile other is an

offshoot which ,,r,ere tried jointly together by the trial court under

Section 2 1 (m) Anti Terrorism Act 1 997 (ATA) beir-rg a special law

which overrode the general 1aw; and, have been filed against the

one and same judgment passed by the trial Court.

2. By means of aforementioned Appeals, appellarlt Wazir Ali has

assailed the Judgment dated 31.07.2015, passecl by tl-re learned

Judge, Anti-Terrorism Court, Mirpurkhas, in Special Case No.19 of

2014 (re: The State Y W azir Ali and others), emanating from Crime

No.B1 of 2014, under sections 3O2, 114,34 PPC and section 617 ot

Anti-Terrorism Act, 1997 and the offshoot/ amalgamated Special

Case No.2O of 2074 (re: 'lhe State V Wazir Ali), culminating from

Crime No.B2 of 2074, under section 24 Sindh Arms Act, 2013, both

FIRs were registered at Police Station Torvn Mirpurl<has. In both

aforementioned cases i.e. Special Case No.79 of 2014 (main case)

and the Amalgamated (offshoot) Special Case No.20 of 2014, the

appellant Wazir Ali has been convicted and sentenced in the terms,

as mentioned in the corrcluding para i.e. Point No.5 of the

impugned judgment, relevant portions thereof are as nnder:-

..POINT NO.5.

1 1. I, therefore, conuict the accused Wazir Ali un"der
section 302 (a) PPC and section 7 (a) of Attti-TerorisnT Act,
1997 and sentence to death by hanging hirtt by neclc till he is
dead and to pay a fine of Rs. 1,OO,OOO/- (Rupees One Lac) in
default of payment of fine to suJJbr Jiulher rigorous
irttprisonment for 3 (three) gears subject to conJinnation bA the
Honourable High Court of Sindh, and acquit accttsed Mst. Noor
Jehan and child accused Sher Ali under sectiort 265-H (1) Cr.
P,C,
amolgamated special ca"se No.2O of 2014 and sentence hinl to
suffer rigorous intpisonnrcnt for 3 (three) gears ctnd to pag a
fute of Rs.SO,)OO/- (Rupees Fifty ThotLsand) irt default of
paAment of fine to sttffer further rigorous imprisorunent for 6
(sx) nonths under section 24 of Sindh Arms Act, 2013. Benefit
of section 382-8 Cr.P.C is autarded to the clccuseLl as he has
remained in jail as urtder trial prisoner frotn 16.7.2014 to
31.7.2015. The sentences in both the cases awarded to
ctccused Wazir Ali tuill nnt concurrentlg

3. Through said judgment, co-accused Mst. Noor Jehan and

child accused Si-rer A1i in main case i.e. Special Case No.19 of 2014

have been acquitted of the charge, wher.eas the case against

1 also conuict the accused Wazir ALi irr

)
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absconding accused Babar Ali r.vas ordered to be l<ept o r-l dormant

file till his arrest and production before the Court.

4. The prosecution story as stated in botl-r the aforementioned

cases are as under:-

"Crirne No.81 of 2O14 (Special Case No.19/2O141.

Cornplainant l{hair Moharnrnad sot:L oJ' Scthib Dinr.:,
Muslint, adult, by caste []nner resident of Sigal colony
Mirpurkhas lodged the report at Police StatiorL Town
Mirpurkhas on 16.07.2014 at 2230 hottrs allegirtg therein tl'tat
Gul Hassan son of Gul Sher Babar is his rectl brother. On
20,02.2004 he contracted loue nrarriage tuith orrc llt[st. Nclrna
D/ o Wazeer Bhatti. After n"taniage, his fatlrcr Wctzeer Bhatti ort
the plea of illness of her tnother toolc MsL Najrna with hirn ttnd
confined her in his house. My broth.er Gril Hassarr requested
hinr seueral tines bttt he reJiLsecl to send lrcr back. 'l'herefore,
mg brother Gul Hassan ntoued an application beJbre tlrc Court
for her productiort before the Court of Latu. It is alleged tltat ort
15.07.2014 Ghaibabad Police recouered I\'Ist. Nctjnta Jront. the
cttstodg of her parents and she tuas produced before the
concented Court on 16.07.2014. Corttplctinant, his brother Gul
Flassan, Misr-i l{han, Dildar went to Sesslorrs Court Nlirpurkhcrs
and rectched at 1030 hotu's on first Jloor beJbre tLrc Court oJ'3nt
Senior Ciuil JtLdge l\4irptulrhcts througl-t. tlrc sl.air case of
Sessiorzs Coufi l:tLilding, where euery one lMctzeer Bhatti,
Babar Bhatti, Sher Ali son orl Wazeer Bl-tatti ancl lllst. Noor
Jehan W/ o Wazeer Bhatti tuere present. Mst, Noor Jehan
instigated to cause murder of Gul .Elcssan as Mst, Najma
contracted. marrlage wlth him withottt their wish upon
which Wazeer Bhatti ancl Babq.r Bhatti took out pistol
from the fold of shalwar canrl,e ddjacent to brother Gul
I{asscn and Wazeer from front and Babql Bhattl fired
trom back on Gul Hossan. T'hey raise:cl cnes which. ct.ttracted
tttanA persons tuho had conte it Court arrd accusecT aJter Jiring
got down fronr stair cases along tuith the arnLs ancl rLrn ctLUCtA.
'fherecrfter, cctntplctinant sau injured Gul Llassan who h.arj
receiued bullet injuies on his J-ore lrcad, back ctrtd legs. Tlrcn
theg took irlurecl to ciuil Hospitctl ll,lirpurlthcts tulrcre Jirst aid
treatrnent was prouid.ecl to hint and then he tucrs referred to
LMC Hyderabctd tuhere duittg treatntent his brother Gul
Hassan succurnbed dtLe to irtjr-tie s and exptr"ecl. Contplaincu
pctrty then returned to Ciuil Hospital Mirpurlchas tuhere Police
also ca nte and after codal fonlcLlities toolc the clead bodg at the
house and after funeral complainant ctppeored crt Police Statio n

and lodged the F.I.R stating thqt in furtherance of their
cornmort object d.ue to annogance upon rnarriage at the
instigation of Mst. Noor Jehqn, Wazeer Bhatti and Babar
Bhatti cq.used murder of his brother Gul .Elassan bg firing
at hlm."

Crime No.82 of 2O14 mated Special Case
2OL4l.

(

i
No.2O

(Amalga
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The F.LR was lodged by complainant Abdul Majeed
Nizamani on 17.07.2014 at 1430 hours at Police Station Town
Mirpurkhas stating therein tltat on 16.07.20 14, complaina nt
along with subordinate staff utent for patrolling in Gouernment
Vehicle No.7553 uide erLtry No.l4 at 94O hours a,td dudng
patrolling uhen theA reached at mairL gate of Sesslons Court
Mirpurlchas at 1030 lrcurs, theg saw two (02) persons carne
running from main gate of Sessions Court, out of thent one
person u.tr;,s qrnted with pistol and both tuere apprehended bg
the police. The persons tuho tuere present th.ere disclosed that
these accused persons along with others fired uport one Gul
ifassorz S/o Gul Sher Babar with intention to lcill and caused
injuries to hint in front of Honourable Senior Ciuil Judge-lll,
Mirpurlchas on first J7oor. The relatiues of said injured toolc hint
to Hospital. On enquiry, the accused disclosed their nantes as
Wctzir Bhatti son of Essa by caste Bhatti and Sher Ali son of
Wazeer Ali, both residents of Sigal Colortg Mirpurkhas.
Accused Wqzir tuas inquired about the pistol, tuhc: disclosed
that this is licensed pistol. 'lLrc license ancl pistol u.rcre toolc into
possession and nothing LUas recouered further. The accused
were arrested qnd such ntashirnania of arrest ancl recouerA
was prepared. Thereafter, the accused crnd case propertA Luere
brought at police station where F.l. R tucts registered ttnder
Section 24 of Sindh Arms Act, 2013 agailrst thenr."

5. After registration of the F.l.Rs, police nrrested the accused

(present appellant as 'rvell as the acquittecl accused), conducted

usual investigation and strbmitted challan before the concerned

Court. Then after completing necessary formalities, learned trial

Court framed tire charge against all arrested accusecl, to rvhich

they pleaded not guiity and claimed trial.

6. The prosecution in order to prove its both cases has examined

the complainants of both cases as wel'l as other nraterial PWs /
mashirs and the I.Os and exhibited numerous cloclrments ancl

other items. The statements of the accusecl were recorded under

section 342 Cr.P.C n,hereby they claimed faise implication. Accused

Wazir Ali and Mst. Noor Jehan both e.xaminecl themselves on oath

and called their datrghter Ms Najma their daughter as a DW ir-r

support of their defence.

7. Learned trial Cor-rrt after hearing the learned counsel for the

parties and scrutinizing the evidence available on record convicted

and sentenced the appellant Wazir Ali as set out in t1-rc earlier para

but acquitted co-accused Mst.Noor Jehan and Sher Ali. Hence the
,
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appellant has filed this appeal against his convictions and
sentences.

B. The evidence produced before the trial court finds an
elaborate mer-rtion in the impugr-recr judgment, tl-rerefore, the same
is not reproduced here so as to avoid duplication ancl unnecessatn
repetition.

9. At the very outset learned counsel for the appellant r_rnder

instructions of the apperlant dici r-rot press the appears on merits as
the appellant had admitted his guilt in respect of all offences so
charged in both the FIR,s and in the impugned j,clgment ancl he
only sought a reduction in senter-:ce from that of the cleath per-rarty
to life imprisonment based on the following mitigating factors; (a)

that the case did not attract the provisions of tl-re Anti 'I'errorism
Act (ATA), (b) that it was unclear ,"vhether it was he or the
absconding co-accused who caused the fatal shots on the deceased
which lead to l-ris death (c) that the prosecution had asserted a
motive but had failed to prove it (d) that the appellant did not carry
ottt his crime with pre meciitated intention or design but or-rly did so
after being instigated by the appellar-rt,s wife and only came armed
to the court in order to protect himsell (e) that the appellant was
seriously ill as he had already lost one kidne,y and now his other
kidney r.vas failing and he was facing dialysis and (ll there r,vere

some doubts in the prosecution case but not enough to lead to an
acquittal. In support of his contentions he placed reliance on the
cases of Ghulam Mohy-ud-Din alias Haji Babu and others V The
State (2014 SCMR 1034) and Nazeer Ahmed V The State (1999
scMR 396).

10' on the other hand learned ApG and rearned cou.ser ror the
compla-rnant contended that the case fr-rlly attracted the death
penalty as there were no mitigating factors ancl onl-y aggravating
factors ln that; (a) the case attracted the ATA, (b) it rvas a rnost
brutal murder and (c) the rnurder took ptaced within the court
premises. In support of their contentions they placcd reliance ou
the cases of waseern Abbas v rhe State (20o6 pcr.LJ 550), Zafar
Hussain and 4 others V The State (2OOg pCr.lJ 30O),
Muhammad Moosa and others V The State (202O pCr.LJ Note

-)



11,
i24), Dadullah and another V The State (2015 SCMR 856),

Muhammad Javaid alias Jaida V The State (PLD 1999 Lahore

487), Saleh Muhammad alias Hashim Marri V The State (2013

PCr.Ll 692), Muhammad Bilal V The State and others (2019

SCMR 1362) ar-rd one unreportecl judgment ol tl'ris Cor-rrt passccl in

Ct. Jail Appeal No.D- 112 of 2O 13.

1 1 . We have considered the arguments of learned counsels as

well as the complainant, present in person, scanned the entire

evidence available on record with their assistance and considered

the relevant law and autl-rorities cited by the learned courrsel for the

appellant as well as the learned APG and complainant at the bar.

12. At the outset we do not find that any of tl-re oflences so

charged fell rvithin the purview of tl-re ATA as there was no

inter-rtion, design or purpose to create terror. Based on the

particular facts and circumstances of the case in hand the

appeliant and his absconding co-accused murdered the deceased

at the instigation of the acquitted co-accused r,vho rvas wife of the

appellant because the deceased had married l-rer daughter without

her permission. As such the design anct purpose ol the murder was

to punish the deceased who had dared to marry acquitted co-

accused daughter without her permission and not to create terror.

It is irrelevant that the by product of the act was to cause terror as

this was not the design or purpose of the appellant. Even other

wise based on the particular facts and circumstances of the case it

seems to be a case of personal enmity/vendetta whereby tl-re

acquitted co-accused was furious rvitl-r the deceased for marrying

her daughter without her permissior-r which lead to her instigating

the appellant and absconcling co-accused to murder the deceased

on account of revenge r.r,hich type of cases do not fall within the

purview of the ATA. In this respect reliance is placed on the case of

Ghulam Hussain V State (PLD 2O2O SC 61).

13. We have also considered the evidence on record which shows

that the prosecution has proved its case beyond a reasonable doubt

through three eye witnesses to the mr-rrder who l<nerv tl're appellant

before the murder who identified the appellant alor-rg r,vith his

absconding co-accused in broad day light as shooting tl-re deceased

?
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on the instigation of his acqr_rittecl co-accused,s u.ife none ol rx,hich
eye witnesses was damaged cluring a lengthy cross examination
and thus we find their evidence to be reliable, trust worthy ancl
confidence inspiring ancl berieve the same in respect of the murcler
of the deceased and the correct iderrtilication of the appellant as
one of the murderers of the deceased along with his absconding co_

accused; that the eye r,vitness evidence is supported by the medical
evidence and the pistol recovered from tl-re appelrant which leacr to
a positive FSL report when matche<j ,"vith the empties recoverecl at
the crime scene and as such we up hold alr the convictions hancred
down to the appellant in the impugnecl judgment except in respect
to any offence under the ATA ror whicl-r the appeila,t is acquittecl
for the reasons already discussed above.

14. The main issue is therefore one of sentencir-rg u,hich is at the
discretion of the court keeping in 'ieu, the periocl of pur-rishmert
proscribed by the lau, and weighing up any mitigating and
aggravating circumstances as senter-rcing is not a mechanical
process and instead the courrt is to apply its judicial ,ind as was
held in the case of Muhammed Juman V State (2018 SCMR 318).

15. In terms of aggravating circumstances no dourbt this \vas a
brr-rtal crime committecl in court premises but rve fi'cl that the
mitigating circumstances or-tt weigh the aggravating circumstances
based on the particular facts and circumstance of the case.

16. It is settled by nou, that if two or more accusecl lire on a
person and cause his cleath, as in this case, ancl it cannot be
proven with certainty which one ol the accused causeci the fatal
shot, as in this case as per medical eviclence, that generally this is
a mitigating circumstance 'uvhich jr-rstifies the reduction in sertence
from death to life. In this respect reliance is placecl on the cases of
Ghaffar Mahesar V State (2022 SCMR 1280), Allah Bux and
others v. The State (20 18 SCMR 3S4) and Atta-ur-Rehman and
another v. The state (2018 scMR 372). we are also not satisfied
that the motive has been fully proved as although ti-re accluitted co-

accused Mst. Noor Jehan according to the eye witnesses stated that
she instigated the appellant and the absconding co-accuseci on

account of the deceased manying her daughter ,,vithout her
(,
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consent this has been der-ried by her daughter Ms Najma
.L

in lner ./

evidence as DW who stated that she never married the deceased

which castes some doubt on u,hether the motive lvas proven. It is
well settled by now that the failure to prove an asserted motive is

generally regarded as a mitigating circttmstance to justify the

reduction of the death sentence to one of life imprisonment. In this

respect reliance is placecl on tl-re cases of Mst.Nazi Anwar V State

(2018 SCMR 911) and Amjad Shah V State (PLD SC 2017 P.152).

Furthermore, as stated by the eye witness PW's tl-re appellant and

the absconding co-accusecl were instigated by the appellant's wife

to murder the deceasecl ar-rd the Supreme Court has helcl that

instigation by a very close relative/parent can be a mitigatir-rg

circumstance in reducing the death sentence to Lile Imprisonmeut.

In this respect reliance is placed on the case of Nazcer Ahmed

(Supra). Significantly althougl-r the trial court had founcl that the

wife of the appellant had instigated the appellant to commit the

murder of the deceased the trial court acclr-rittecl l-rer, for wl-rich no

appeal against her acquittal r,vas filed, ancl as sr-tch althoutgh she

did not actually carry out the murder without l-rer instigation the

appellant and the absconding co-accused may not evetr have

committed the murder so the treatmetrt giver-r by the trial court to

the acquitted co-accused rvho instigated tl-r e actttal murder i.e

acquittal to a certain extent justifies a reduction iu the sentence of

death to that of life imprisonment to the appellant. The fact that

the appellant is seriously unr.r,e1l requiring life saving treatment and

is of a relatively advanced age although not a mitigating

circumstar-ice in and of itself also gives some r,veight to a reduction

in sentence. That by pleading guilty and accepting his guilt the

appellant has not only saved the time of the court but has also

sholvn genuine remorse for his actions. 'fhns, r,vhen rve tal<e the

mitigating and other circumstances mentioned above as a whole

into account and read them in a holistic mal-rner r,i,e fir-rd that they

out weigh the aggravating factors and taking guridance from the

case of Ghulam Mohy-Ud-Din (Supra) where it was hcld that if the

case so justifies it is better to preserve life and impose the altert-iate

sentence we hereby reduce the sentence of the appellant from the

death penalty to Life imprisonment in respect of the murder of the

deceased.
,
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17. In summary.

(a) The appellant is acquitted of arry oflence under the ATA
in the impugr-red judgment

(b) The appellant is convicted for all other offences under
the PPC and Sindh Arms Act in tl-re irnpugned Judgment
and his sentence is maintained in respect of all such
offences except that his death sentence under section
3O2 PPC for murder is reduced to one of life
iraprisonment u,ith ail other fines and compensation
remaining in place with the confirmatior-r reference being
ansrvered ir-r the negative

(c) A11 the sentences shall rur-r concLlrrently, the benefit of
5.382 (B) Cr.PC shall be given to tl-re appellant rvho
shall also be entitled to all remissions applicable to l-rim
under the lau, now that he was been accluitted of any
olfence under the ATA..

18. The appeal is dismissed except as modilied above ."vith the

confirmation reference being answered in the negative.

JU D IO3 25

.JU E

9

I


