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Before:

Mr. Justice Mohammad I(arim I(han Agl-ra
Justice Mrs. I(ausar Sultana Hussain

Cr. Appeal No.D-136 of 2019

Dil Sher

Versu s.

JUDGMENT

MOHAMMAD KARTM KHAN AGHA, J.-lhis crir.r'rini.rl nppeal IS

directed against the judgment dated 23.OZ.2olg, passed by the
learned Ist. Additional Sessions Judge, Shaheed Benazirabad, in
Special Narcotic Case No. 576 of 2015, arising out of Crime No.1B of
20 15, registered at Police Station ANF Sukkur, under section 9(c) of
Control of Narcotic Substances Act, 1997, whereby the appellant alter
full-fledged trial has been convicted under the saicl section and
sentenced to suffer imprisonment lor 0B years and 06 months and to
pay fine of Rs.4O,00O/-. In case of defar-rlt in payment of fine he rvas

ordered to suffer simple imprisonment for O7 months more. Benefit of
Section 382-8 Cr.P.C. was also extended to the accused.

t

Appellant : Dil Sher
(preser-rt on bail)

through Mr.
Advocate

Farhad Ali Abro,

Respondent : The State Mr. Agl-ra Abdr-rl Nabi,
Prosecutor ANF

Special

Date of hearing 14.O2.2023

Date of judgment 28.O2.2023
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2. The brief facts of the

as under:-
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prosecution case as narrated in the FIR are

2

"On 11.09.2015, the complainant tuas auailabte at p.S ANFSukkur uhere he receiued. 
"p[ inlorrrotion that one Fazal Khanwould arrtue at 16OO hours in-his- tuhite colour corolla car bearingregistration No.BDX-489 near Rangers petrol pump Nauabshalhon bypass road Nawabslta.h foy suf,ptging narcotici. On receipt ofspg information, SHO Asim Razi,- fiC'ayo, Ahmed., HC SherMuhammad and other stalf of pS ANF Sutt"kur left on gouernment

u*e.hicle alongwith the spy ancl under superutiion oi AssistantDirector Mashooque Ati Brohi, Incharge pS allf. &kkir uide daitgdiary entry No.i 1 at j23O hours. ThJ aboue ntentioned officiats ifAN.F reached pointed. place at j63O hours and. spotted. uhitecolour Toyota Corolla GLI Car beaing registration-No.BDX-489,
auailable bg road. side. The spy -clisciosed. that the aboue
menti.oned car belonged to Fazal Kian. The d.iuing seat of aboue
mentioned car LUas uacant tuhile a persotT Luas 1:ound. siiting on
front seat of the car who was appiehend.ed". Fetu person" iu"r"
a.slced on the spot to act as mashii but theg refusecl therefore, HCAyaz Ahmed and. HC Sher Muhamntad uere appoiited. asmashirs. The apprehend.ed person d,isclosed. his namb as Dit Sher
son of Amir-ud-Din Rind. resid.ent of uiltage Baharjur l(han Kaloi
Taluk!--Shahdadpur District Sanghar o,-rlrl yurth", clisclosecl that
Fazal Khan, diuer of the car had alig hted.'front the car and. has
not returned back. The apprehencled. person expressed_ ignorance
about. auailabilitg of narcotics itt the uehicle. Howeuer, the aboue
mentioned uehicle tuas searched. ancl six packets of charas
wrapped in yellow colour tape were recouered" ttnclerneath thediuing seat of the car. The recouerecl pieces of cltaras tuere
u.teighed 9nd each piece was for,Lnd- to be one lcilo-gram in tueightand total weight of charas tuas fotutcl to be sLx kilogrorr". i"n
grams of charas were taken out from each paclcet of iharas ancl
sealed separatelg for the purpose of cheniial exaniination tuhile
the remaining pieces of charas weri sealed. separately. The cLboue
named accused uas arrested. and Rs. 750/- in shape of currency
notes of uarious denominatior-Ls were recouered_ from pocket of his
shirt. Tlrc accused d"isclosed. his age as 1 6 gears- and. furtherdisclosed that he has been student and, has no connection tuith
recouered charas. The aboue menttoned. car LUas taken into
possession alongwith keys. After preparing ntashirnama of arrest
and recouery, the recouered case property was take n a, p.S AIIF
Sulclcur uhere FIR uas registerecl on behalf of the State."

3. After usual investigation, the case was challaned and the
learned triai court framed charge again st the accusecl to which he
pleaded not guilty and claimed to be tried.

4. At trial, in order to prove its case, the prosecution examined 02
witnesses and exhibited various documents and other items. The
appeliant in his statement recorded under Section 342 cr.p.c denied
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the prosecution's allegations by pleacling his innocence; he, however,
did not examine himseif on oath or any one in his defense.

5. On conclusion of the trial after hearing the parties and
assessing the evidence on record the learned trial court found the
appellant to be guilty for the above said offence and then convicted
and sentenced him as set out earlier in this judgment, which is
impugned by the appeliant before this Court by way of instant appeal.

6. Learned trial Court in the impugned judgment had already
discussed the facts and the evide.ce in detail and there is no neecl to
repeat the same here,

repetition.
so as to avoid duplication and Llnnecessarv

7. Learned advocate for appellant has mainly contended that
prosecution case is highly doubtful; that this is a case of advance
information and despite the place ol incident was located at busy
spot, yet, none from general public was picked up and joined as
mashir to attest the arrest and recovery; that there are material
contradictions in prosecution evidence, hence it cannot be relied
upon; that the police official, who per prosecution case took the
narcotic substance for chemical analysis was not examineci to show
the safe transportation and delivery of the same, hence tampering
with the case property could not be ruled out. He further argued that
accused has been involved in this case falsely.

B. The learned Special prosecutor ANF has supported the
impugned judgment and contended that the witnesses have fully
supported the prosecution case; their evidence was without any
contradictions and they have corroborated their evidence on each and
every point; that safe custody of the narcotic has been proven which
lead to a positive chemical report and as such the prosecution has
been able to prove its case against the appellant beyond any shadow
of reasonable doubt, hence the impugned judgment may be

maintained and the appeal may be dismissed.

9. We have carefully heard the learned counsel for the parties and
gone through the entire evidence r,vith their able assistance.

t
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10. At the very outset it is noted that in narcotic cases one of the
most crucial aspects of the case is that the prosecution must prove
safe custody of the narcotic from the time or its recovery until the time
when it is sent for che'rical examination. If they fail to do so then
there is a possibility that the narcotic substance had been tampered
with before it was

examination. In such

cannot be proved by

received at the chemical laboratory for its
like cases where unbroken chain of custody
the prosecution then the chemical report is

unreliable and of no legar value. It is noted that this is the view tar<en
by the Supreme court regardless of the amount of the recoverecl
narcotic whether small or large as the principle remains the same. In
this case the appellant was arrested by the police on 1 1.09.2015 when
narcotics weighing 6l(gs were recovered from a car in which he was
travelling. Those narcotics according to the eviclence of the
complainant were taken to the ps and were kept in the markhana for
safe keeping. The mashir of the case in his evidence does not state
where the narcotics were kept when they were taken to the pS. After 3
days of their recovery the narcotics were taken to the chemical
examiner at Rohri by HC Ayaz Ahmed. Even at this stage the
malkhana in charge had not been examined to shou, that the
narcotics had been kept in the malkhana safely for 3 days nor was
any malkhana entry produced to show that the narcotics had even
been deposited in the malkhana for this 3 day period and as such
there was no evidence where the narcotics had actually been during
this 3 day period when they were meant to be kept in safe custody
and as such could easily have been tampered with over this 3 day
period. According to the letter sent to the chemical examiner by the Io
dated 14.09.2015 the narcotics were taken to the chemical examiner
by HC Ayaz Ahmed however Ayaz Ahmed was not examined to prove
safe transmission of the narcotic from the malkhana to the chemical
examiner and as such the narcotic could have been tampered *,ith as
well whilst it was being sent to the chemical examiner. Thus, even at
this stage the prosecution has failed to prove both safe custody and
safe transmission of the narcotic to the chemical examiner. As it turns
out the chemical examiner at Rohri had retired on 21 .07.2015 which
lead to the narcotic being returned by the chemical laboratory at
Rohri to the police at Sukkur on 09.10.201S nearly one month after,
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its original recovery. There is no evidence on record as to how the
narcotic was returned from the chemical laboratory to the police. For
example, was it sent by TCS or collected b1, a policeman or deliverecl
by someone working at the narcotics laboratory? In any event the
recovered narcotic was now sent to I(arachi for testing through HC
Sher Muhammed who was not examinecl to prove safe transmission o1.

the narcotic to the chemical laboratory in l(arachi. The chemical
report ultimately proved positive. Th,s, based on the particular facts
and circumstances of this case and the above discussion we find that
the prosecution has not been able to prove safe custody of the
.arcotics from the time when tl-rey were recovered from the appellant
till the time when trre same was ser-rt for chemical examination as it

gx
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narcottcs were not accounted for for 3 days and
evidence as to who actually took the recovered

narcotics from the PS to the chemical examiner arter this three day
period during which time the narcotics could have been tampered in

appears that the

there is even no

with whilst

evidence to

in transit

prove the

Supreme Court in the case

which held as under;

to the chemical examiner. Tl-rere is also
safe transmission of the narcotic from

ol Qaisar V State ((202 1 SCMR 363)

no

the
laboratory in Rohri to the laboratory in Karachi and as such we find
that the prosecution has failed to prove both the safe custody and safe
transmission of the narcotic to the chemicar examiners which means
that the narcotics courd have been tamperecl with which renders the
chemical report unreriabre and of no legar value to the prosecution in
proving the recovered narcotics.

1 1 . With regard to the importance of the prosecution proving safe
custody of the narcotic from the time of its recovery to the time it was
sent for chemical analysis the same was stressed / emphasized by the

"3. We haue heard the learned. counsel for the
petitioner as well as the learned Actd.itional Aduocate
General, KPK and perused the auailable record
alongwith the impugnecl judgment with their
assistance and obserued that tn this case the
prosecution has failed to establtsh the safe custodg
and safe transmission of sample parc"t, to the
concerned laboratory. This cout-t hacl laid. clown in
mang judgments that the representatiue sarnples of

/
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the 
-allegecl dnLg ntust be kept in saJb cttstocly ancl

ttrtdergo safe transrnissiot y'.orrr tha siage of reiouerylill ils subnrlssion to the oJJice oJ thi Giuerrtntent
analqst. Non establishing the iaid. facts would
caste doubt and would impair o.nd. uitiate theconclusiueness cnd reliabilitg of the report ofthe Gouernment analyst. in"i rendering itincapable oJ sustaining conuiction.

4. In the present case no police official wasproduced beJore the Trial Court to ,iport aboutsafe custodg of samples if entntsted to him forbeing kept ln the Malkhqna in saJe custody.
E-"^.!_.r\" police ofJiciat whose belt -number 

(iC
4225) hqs been mentioned. bg the Government
analgst in his report, uas not prodltced. bg theprosecutlon to depose regardlng the safe dipositof the said sample parcels in the Loncernecl
laboratory, The recorcl reuectls tttctt the recouetlJ LUCts
ctllegedly affectecl on 19.08.20 j I tuhereas, accirclitg
to the report of clwntical exaniner, the santple pctrcels
tuere receiued in the saicl oJfice on 26.08.20I j.
Nobgdg from the prosecution side was prod.uced.
to claim that during this period the said. sampleparcels remained intact in his possession orunder hls control ln the Malkhana in saJe
custodg. Euen the prosectftion is silerzt as to tuhere
retnainecl these santple parcels from l9.OB.20 j j to
26.08.2011. In absence oJ establishing the saJe
custodg and safe transmission, the element oJ
tampering ca.nnot be excluded in this case. The
chain of custodg of sample parcels begins fromthe recouery of the narcotics bg the pollceincluding the separation of representatiue
samples of the recouered. narcotics, their
dispatch to the Malkhana and. further clispatch
to the testing laboratory. The said. chain oJ
custodg and trq.nsmisston was pluotal as the
entire constntct oJ the Act 7997 and the Controlof Narcotlc Substance (Gouernment Analgsts)
Rule 2OO1 (Rules 2OO1), rest upon the report of
the analgst. It is prosecution,s bountted. dttiythat such chain of custodg must be safe and
secttre because the report of chemical examiner
enJolned critlcal importance under the Act
L997, and the chain of custodlJ ensure the
reaching of correct representative samples to
the olfice of chemical examiner, Ang break in
the chrrin of custodg i.e, the saJe custod.g or saJe
transmission of the representative samples,
makes the report of chemicq.l examiner
worthless and un-reliable for Justifgingconuiction of the accused. Such lapse on the
part oJ prosecution uould cast doubt qnd would.
uitlate the conclusiaeness and reliabititg of the
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report of chemical examiner. Reliance can be
rnade tLpon tlrc judgments rendered" bg the three
members benches of tl'Lis cc;tLrt i.e. Ikramullah u, the
State (2015 SCMR 1002), the State v. Itnran
Bakhsh (2018 SCMR 2039), Abdul Ghani u. the
state (2019 SCMR 608), Kamran Shah vs, The

the State (2019 SCMR lsOO), Faizan Ali v. the
State (2019 SCI4R i649),
State thr. AG KPK (2019 SCMR 2OO4), Haii Nqwaz

(2020 SCMR 687), Qaiser Khan u, the
State (2021 SCMR s63), Mst, Salcina Ramzcttl u.
the State (2021 SC!fR 451), Zubair Khan u. the
State (202 1 SCMR 492) and
(2021 SCMR 3BOl."(bold addect)

Gulzar u, the State

12. Thus for the reasons mentioned above rve find that the
prosecution has failed to prove safe custody and safe transmission of
the narcotic from the time when it was recovered from the appellant
until the time it was sent for chemical analysis and as surch the
possibility of the narcotic being tampered with during this period
cannot be ruled out. Thus, we find that the prosecution has not
proved its case beyond a reasonable doubt against the appellant and
hence by being extended the benelrt of the doubt the appellant is
acquitted of the charge, the impugned judgment is set aside and the
appeal is allowed. The appellant's bail bonds are cancelled and he is
free to go.
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Mst, Razia Sulto.na u,

Zahir Shah alias Shat u,

u, the State

13. The appeal stands disposed of in the above terms.
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