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IN THE FIIGH COURT OF SINDFI, CIRCUIT COURT HYDERABA

C.P No.D-2.178 of 2022
DATE ORDER WITFI SIGNATURE OF IUDGE(s)
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13.01.2023

Nl/s Ilarristcr St,ed Arlcel N4ahnroorl Shah & \Vali
IVI r: Itaurnurl l'hcbo,,r cl vor:a tcs f r:r iretil j1yl1g1

Mr. Arbab Ali Irlal<ro atlvocatc a/u, responclcnt No.5

N4r. Ilashir Alrnrctl Al.a,i, Assist.irlt Atto,le y Ce..rtrl
a/r.r, IVlukhtiarl<ar'laluk;r Chanrbcr. lSaij;rj Ahrncd
Le ghari) on lrrltirll of R.O -l 

alLrka Clraurbe r

NL., Zahccr. Abbas, l_au,Oilicer IICII

we ha'e hea.d rhe lear.crr c.u.sel [o. the pttitior.., IearrL,L] cr),.s(,1

for respron1lg111 No.5 Yirsir'.Afrab irs r'r,ll .rs lc.rrrrtil i-arr, ()1frc.r LCp. Iror. trr.

reilsons to Lrc 1sc1yL.1lil..l I.rttr- otr this peIition is hereby rlisutissecl antl thc
2

rc'slron(lcnt N().5 Yasir Aftab is ircc to contest the loc.rl botlies electiLlns.I
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IN THE HIGH COURT OF SINDH,
CIRCUIT COURT HYDERABAD

Bcfore:

Mr. Justice Mohammad l(arin-r I(l-ran Agha
Justice Mrs. I{ausar Sultana Hussain

C.P. No. D- 2478 of 2022

Irlan Gul & others.

Versus

Election Commission of Pakistan & othe rs

JUDGMENT

MOHAMMAD I(ARIM KHAN AGHA, J.- I'his niatter uriscs our ol'the

ongoing process of local governlnent elections in sindh, in relation to local boclies

set by and under the Sindh Local Govenunent Act, 2013 (.'2013 Act',). In exer.cise

of polvers conf'erred by Section 138 ol the said Act reatl rvitlr cntry No.l of the

Seventh Schedule thereto, the Irrovincial Covcr.nnrcr.tt has liaured the Sindh Local

Councils (Election) Rules, 201 5 ("201 5 Rules").
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Petitioners : Irfan Gul and
another

Through M/ s. Barriste r Syed Adeel
Mahmood Shah and Wali Mr-rhammad
Thebo Advocates

Respondents Election
Commission of Pakistar-r

Through Mr. Basl'rir Ahmed Almani,
Assistant Attorney General for Pakistan
along with Zaheer Abbas, Law Officer
trCP and Mukhtiarkar Talr-rka Chamber
(Sajjad Ahmed Legl.rari) on behalf of R.O
Taluka Chamber

Respondent No.5 Yasir
Altab also present in

eISOrl

Through Mr. Arbab Ali Hakro, Advocate

Date of hearing and short
order

13.o1.2023

Date of reasons of short
order

t7 .o1.2023



2. The appellant filed his r.romination papers lor the seat o1'councilor in uc
Jarki @ charnber. The respondent Nos. I and 2 ("contesting r.espondents',) sought

rejection of the nomination papers on the gr-ound that the appellant had not lully
disclosed and declared his and his spouse's assets/properties. 1'he ob.iection rvas

rejected by the Returning officer and the no,ri,atio' paper.s accepted. The

contesting respondents filed an appeal betbre the appellate authority constituted by
the Election cornmission of Pakistan ("ECp') under Rule lg(5) of thc 2015 Rules.

The appeal was disrnissed. The contesting respondents there.lter filed a rvrit
petition under Article 199 of the constitution befbre this court, rvhich allorve<j the

sarne by rneans of order d,ated 20.0j .2022 in the lbllowing terms.

"The learned appellate autlrcriU) wrongllt uplrclcl the
orders of the Returning O.fJ"icer tvhile ttccepting tlrc
nomination papers of tlrc respondent No.5 [i.e., the present
appellantJ who hod intentionally ond witlfLtlly concealecl
his assets wltich he v,os requiretl to provicle tletails on
solemn afirntation. "

I

3. 'fhe orders of the forurns belorv ,uvere set asicle s,ith the result that thc

notnination papers of responde,t No.5 stood .e.iected. [tesptlncrert No.5 ther-r

approached the Hon'ble Suprerre court against the a{bresaid orcler of this cour.t ir.r

civil Appeal No.2797 of 2022 in the case of yasir Altab v Irlirn Gull ancl others

and vide Judg,e,t clatcd 09. r 1.2022 alter ar elaboratc discussion of. thc

interplayed betu'een the concerned lar.vs go'erning Iocal covernrnent elcctions set

aside the order olthis court and remandecl back the rnattcr to this court to considcr

*'ltether based o, the facts and circumstances of this case and consistcntly rvith
*'hat had bcen statcd in the aforcsai<l supreurc court Jutrgurcnt the

petitioner'/appellant rvas entitled to the benefit of clause (ii) ol Rulc lg of the

Sindh Local Councils (Elecrion) l{ules 2015 (rhe Rules).

4. Leained counsel for the petitioners has contended that the respo,clent No.5
Yasir Altab is,ot entitled to contest the elections rrainly on thc gr.ounds that he

has concealed his assets being plots at Bahria'l'orvn ancl banl< acc.rnts: that he lras

rlisstated his assets in his nornination papers; that he has given a fhlse afliclavir
which shoivs that he is not an honest perso, and as such is not eutitled to coutest
the election and as such his nonrination papers be re.lected.

5. on the other hand learned counsel lbr the rcspondent No.5 has contended

that his non disclosure r.vas not delibcrate and r,vas by mistake and cloes not alnount

to a substantial delbct. He claiurs that he clisclosed asscts worth RS 29.5M ancl

only onritted to disclose jer.vellery rvorth Its 76,000, a.ioint account at Mezzan
Ban[< containirg RS 2.5 M, and bank aocounts at UBL ancr Sunr,rit bank

,
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respectively containing RS 76,000 and RS 259 rvhich non disclosure does not

alnount to a rnaterial defect and as such he should be able to coutest thc elections.

Learned counsel for ECP supported the contentions ofRespo,dent No.5 and stated

that even otlierwise any doubt as to the correctness oF the assets clisclosed by the

Respondent No.5, il he lvas successful in the election could be challenged u,cler

49(b) and 50 (b) otthe 2013 Act.

6. we have heard learned counsel lbr the parties, co.sicleretl the r.ecord antl

7 . In essence the issue before us is whether the alleged co.cealment ol'assets

by the respondent No.5 Yasir Altab in his nomination paper.s wtrs sufficient in and

of itsell to lead to the rejection of his nomination papers to run lbr the seat of
councilor in UC Jarki @ charnber rvhilst following tlie guidelines in rhis regarcl as

Iaid dorvn by the Supreme court in its judgnrent rnentioned abovc rvhich leaci to

the remand of this case. For ease of ref'erence thosc guiclelincs ar.c set out belor.v at

para l2;

"Para 12............ As regarcls tlte seconcl grotuttl, tlrut is to be

decided in ternts of clouse (ii) o.[ the proviso to sub-rt.rle (3) o./-

Rule lB. ll requires a hvo-step exercise to be carriecl ottt by

the Relurning Oflicer. In the firsl stoge he musl deternrine

whelher lhe defect objeclert fo is of o sultstottliol nalure. If
the answer is itt the negalive, lhol concludes llte exercise ontl

he is bound not to reject llrc nominotir.tu papers. If the

otrswer is in lhe aJJirnttlive, llren lhe ,uller ntoves lo lhe

second slage. IIe nust cortsiier rthether, itt his rliscretiotr

(exercised in a lan'fut nmnner), lo overrule lhe objectiott to

lhe defect though il be of o substottti{tl nnture, os long as it
cott be renrcdied Jbrthwitlt. [f he exercises his discretion in

favor of the canclidate and tlrc de.fecr is rentetlied forthtvitlt
the nontinatiot.t papers stond accepte.l. lf he refuses lo
exercise lis discretion then of course tl.te nominaticttt popers

sland rejected. But wlntever his oction tlrc Rettu.rting Oficer
must record his reasons apprctpriately ancl accorclingly, in

relation (us tlrc case nny bs) to botlt steges oJ the exercise.',

8. The lrrst question to be ansrvere<i is rvhethcr the del'ect rel-erred to, namely

the conceahnent of assets by the Respondent No.5, is ol a substantial nature,

tvhich nray be judged by the uselirl yarclstick of the total assets allesedly" 'j
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the relevant law.



1qconcealed when judged against the total arrornt ol assets clisclosecl whilst
considering the Respondents nonrination papers in their entirctl,.

9. The rnain material produced by the petitio'ers concerning the concealme,t

of assets by the respondent is that he purchasecl 3 plots in Bahria Town amounting

to I{S 12.8 M which he lailed to clisclose in his nomination papel.s however when

conlronted by the court lcarned counsel lor the petitioner lairly concedcd that

these plots were purchased after l{espondent No.5 had filecl his nomination paper.s

and thus were of no relevance at the pre electio, stagc. The .cxt conceah,ent

allegedly by respondent No.5 was Account No.3 10101056 l5i4i at Mcezan Bank

Tando Allayer Branch amongst others. The respondent No.5 acl,ittetl that he had

not disclosed this banh account holvever he contenrled that it rvas a.ioint account

with his father which his fathel operated for busiress purposes and r.vhich hacl

been disclosed by his father in his wealth tax return ancl thus r.vas under the

impression that he did not need to disclose this account. wc find the explanation

given by respondent No.5 to be quite reasonable and clo not consicler this ornission

to be a deliberate or willlul non disclosure. I(espondent No.5 also achritted not

disclosing his bank accounts at UBL and summit bank containing Rs 76,000 and

I{s 257 respectively as well as jewe llery rvortli Ils 76,000. on the other han<l thc

respondent has disclosed a vast amount of lancl and other.assets totaling RS29.5 M
in his nomination fbrrn and has only omittecl to tlisclose thc UBL ancl surnmit

Bank accounts a,d the jewellery rvhioh cornes to be about RS 1.5 M in total.

when this arnount is placed in.iuxta position rvith the othcr lar.ge a..rou.ts of
assets disclosed in the nomination lolm it amounts to a non tlisclosurc ol assets

u'orth orrly about 5o/o ol Respondent No.5's total assets which rve fincl cannot be

held to be a substantial defect ancl as such we tlnd tliat the del-eot in not disclosing

two bank accounts and jewellery worth relatively poultry sunis rvlie, co,rpared to
the total assets which Responclent No.5 disclosecl is not a substantial dcfect ancl

that the Respondent No.5 is lree to contest the elections. Even il'we had lbuncl that

the defect was substantial we find that it could have been remetiied lbrth u,ith and

enabled the respondent to contest the clcction and uuder these circumstanoes hc

should ,ot be deba*ed riorn contesting the electious based on tlre spir.it of the

Supreme court Judgment r.vhose guiderines rve have reliecl r.rpo, as par.ticipation in

local government electious should be encouraged.

10. 'l-hcse arc the reasous lbr ou. sho.t orcrcr. tlate tl l 3.0 l .23 *,hich reads as

under;
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"We hove lrcard the learned cottnsel for the petitioner, learned

cotrnsel for respondent No.5 Yasir Alab as tvell as leatned Latv OfJicer
ECP. For tlrc reasons to be recorded lctter ort this pelition is hereby
dismissed and the respondent No.5 I'ct.sit' Aftab is fi-ee to co test the local
bodies eleclions. "
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