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IN THE HIGH COURT OF SINDH, KARACHI

Prcsent:

Mr,lusticc Mohanumd l(arim Khan Agha
Mn lustice Aulnd Ali Bohio

S['L. CR. A.T. AI'I'EAL NO.164 OF 2422

Appcllant: Sultan @ ]abbal s/o. Abdul Rahim
through M/s. Muhammad Rehan

and Shahabuddin Ghori,
Advocates.

Respondent: The State through Mr. Muhammad
Iqbal Awan, Addl. Prosecutor
General Sindh

sPt. cR. A.T.IAIL APPEAL NO.170 OF 2022

Appellants:

Respondent:

Date of Hearing:

Date of Announcement:

1,4.09.2423

27.09.2023

TUDGMENT

Mohauunad l(arim Iilmfi Asho, b Appellants Arif alias Mama, Asif alias

Lamba and Sultan alias Jabal were h'ied by the Anti-Terrorism Court

No.tV, Karachi in Special Case Nos 399 of 2015 and 35 of 2019 under FIR

No62 of 2014 u/s.302/34 PPC r/w. Section 7 ATA, 1997 registered at PS

Moclrko, Karachi and vicle juclgment dated 29.08.2022 they were convicted

under section 265-H(2) Cr'.P.C. and sentenced as under:

a. Accused Arif @ Mama, Sultan @ Jabbal and Asif @ Lamba found
guilty, they are convicted under Section 302(b)/34 PPC and
sentenced to life imprisonment, each and to pay sum of
Rs.100,000/- (rupees one hundred thousand) each "t

nlAK/rs

1. Alif @ Mama s/o. Imam Bux

2. Asif @ Lamba s/o. Faiz
Muhammad tfuough Mr'
Muhammad Yousuf Narejo
Advocate.

The State through Mr. Muhammad
Iqbal Awan, Addl. Prosecutor
General Sindh.
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compensation u/s. 544-A Cr,P.C. to the legal heirs of the
deceascd, which shall be recovered by way of arrear of land
revenue, and in default of payment / recovery thereof, they
shall undcrgo furthcr imprisonment for six months;

b. Accuscd Arif @ Marna, Sultan @ Jabbal and Asif @ Lamba found
gtrilty, they are convicted undcr Section 7(1)(a) of ATA 1997 and

seutcnccd to life imprisonment, each with fine of Rs.

Rs.100,000/- (Rupees one hundred thousand) each and in of
clefault in payrnent of finc, thcy shall further suffer for six
rnonths imprisonment.

All tlre sentences were ordered to run concurrently. blowever,
the appellants were extended the benefit of Section 382-8
Cr.P.C.

2, Tlre brief facts of the prosecution case are that on 10.03.20'1,4,

complainant Muneer Ahmed s/o Ghulam Mustafa lodged FIR at PS,

wherein he disclosed that he is serving in Pakistan Navy and received

information tluough phone call that his two brothers namely ]aved and

Isrnail, maternal uncle Taj Muhammad and cousin Shoaib and Faisal were

murdered in Moash Goth. Their dead bodies are lying in Civil Hospital.

Complainant reached there and found the dead bodies in emergency

ward. The complainant leamt that at about 01:15 am (miclnight) accused

Saeed Commando, Kamran @ Kamo, Nazeer, Asif, Sultan labal, Nazir

Baloch, Majeed Steel and their 02/03 unknown accomplices committed

murder of above named persons by rnaking firing upon them with

sophisticated weapons. Hence this FIR was lodged.

3. After usual investigation the charge r,r'as framed against the

accused persons and they were sent-up to face the h'ial lvhere they

pleacled not guilty to the charge.

4. The prosccution in orcler to prove its case exanriued 12 lvitnesses

and exhibited various clocuments arrcl other iterns. The statements of

accused pcrsons werc rccordecl under Section 342 Cr.P.C in which they

denied the allegations levclecl against them and clairned false implication

by the cornplainant in collusion with the police. However, the appellants

did not give evidence on oath and did not produce arry DW in support of

their defence.
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5, Aftcr trcnrlrtll tlrt, I)flrll$$ nntl npprerlntlng lltu uvltlcnctr on rccortl,

the trlnl crturl crttlvlck:rl lhc nppt'llnrrl* nrltt s*nluncc,rl lhcnr ae sct out

t'nrllcr lrt tlrl.q ftrtlllncnt; llclln,, tlrt, n;rpollnnls lrnvt, fllt,rl tlrcrc rrppcals

nllnirrst I ltt'lr cunvlrtlorrn,

6, 'l'ltc ftrr'lr of llrt' en$o {ln wt'll ns rtvkluttctt llrtxlrrcerl beforo thc trial

t'rrurt lil'trlr nrr olnlrorrrk' rntrrtlkltt ltt llu, lntpttgnerl jurlgmcnt rlalctl

29.0t1.2022 pnsst'rl lry thc trlnl courl nrttl, llrcrcforc, llrt: $.rfftc rrrrr/ nrtt lxr

rr'Pr1r1l11s...l hcre srt rts trr nvokltltrpllcntltur nnrl unncccssary rcpctititrn.

7. Lcantcrl cclunscl for llrc appellants havc contenctecl that the

nppc'llants nrc conrplclcly innocclrt antl tltc complainant has loell;ccl a falstt

cnse' agairrst thcm in cotlusion with thc policc due to enmity as the

complainant clicl rrot want to rcturn thc paymcnt made by one of the

appellants for sccuring him a job in the Pakistan Army as a sports man

rvhich lre failccl to do; that the two cyc witnesses cannot be safely reliecl

upon as they ale related to the complainant and tfte dcceased and that

apart frorn tl'reir evidence there is no other evidence that the appellants

committed the offences for which they were convicted ancl sentcncerl and

as such the appellants be acquitted by being extended the benefit of thc

doubt. In support of tlreir contentions, they ptaced reliance on the cases of

Abdul Aziz Ansari v The State (2023 YLR 1012), Javed l(han alias llacha

v The State (2017 SCMR 524), Main Sohail Ahmecl v Thc Statc (2019

SCMR 956), Hayatullah v The Statc (2018 SCMR 2092), Muhanrmad

Manslra v The State (2018 SCMR 772) antl Tariq Pcrvcz v The Stale (1995

scMR 134s).

8. On ttre othcr lrarrcl lcarnccl Arlclitiorral Prosecrttor Ccneral Sirrtlh

har fully rupportcrl tlrc irnpulyrctl jutll;nrcrrt antl irr particular ltrs relictl

upon tlrc cvirlcnce of tfuc cyc wltncsscs to tlrc uutrtlt'r rvhlch is.supportt'tl

by tlrc nretlical cvirlcrrcu.

9. Wc lmve lrearrl the nrllunrunts of lltc ltt.tnrell cotttrsel for the

appcllants ancl lcarnerl Arklltiorrnl l)nrsecutor Ccttcr.rl Sirrtlh rvlto is also

represcnting thc intcrest of tlro coruplflinalrt nncl ltnvc also gonc tlrroul;lt

the entire cvidence which has bccn rcarl out by thc learnecl courrscl for tltc

appellants, and tlrc inrpugned judgnrcnt with thcir nble assistnncc nntl

have considered the relevant law including thc case law citcd at thc bar.,

l
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10. We find that the meclical evit{ence alone proves that the 5 clcceased

pcrsons tlied unnatural tleaths by bcing shot in tlre head by firearm'

ll. 1'hc qut'stiolr trfort'rrs ls tvlroslrot nnrl murclercd thc five deceasetl

(rn thc tlnk', tltrtt'nntl locnliorr ns.qt'l ttttt ln lhc chnrga.

12. Aftqr our t'crlssr.ssnlcnl of llrt'evltlcnce wc finrl that thc prosecution

has NO'l' provctl b,'vttntl a rcnsonablc tloubt the chargc against the

.rpP1'116111* for rvhlclr thcy tvcre convicted basect on the particular facts and

circutrtstnrrct's trf tlre case antl the fact that each criminal case must be

tlccitlerl orr its orvn urriquc evidence for the following reasons;

(a) That although the FIR was lodged with promptitude and named
sorne of the accused with the non specific allegation of firing on the

deceased which lead to their deatl'r this FIR was based on the

hearsay evidence of a person who was not examiner"{. This is not

fatal to the prosecution case but it is of concern.

(b) That the prosecution case rests on two eye witnesses to the

incident whose evidence we will consider below;

(i) Eye witness PW 2 Asif Raza who rvas the son of one of
the deceased and was also related to the other deceased-

According to his evidence in the night of 9/10.03.2014 he

was at home when between 12 midnight and 1am Persons
affiliated with the Lyari gang war came to his residence and
knocked on their door. His fatl'rer (one of the deceased) told
him and his brother Saddanr Hussain to go hic{e on the roof
which they did. Frorn the roof he sarv the accused and others
drag his father out from the house along lvith four other
rclatives and saw the accused fire at them all as a result of
which all five, including his father, rvere nrurrleretl. At q!,o,t!
04/05am rangcrs officials came to the spot ancl took t,iTn.l
his brothcr PW 3 Sar{rlaur Flussain to rangers I-[Q rthere
tltey narrntecl the incitlcrrt to the rangcrs. LIe also gave
cviclcncc tltnt on 17.03.2014 thc accusetl persons burnt tht'ir
houscs anrl rolrlrctl the nr oI their vatuablcs.

Arllrrittcrlly tlrc cyc rvitttcss rv.rs lltc sott o[ tlru r'lccr'.tst-'rl antl
wrr relntcd lo thc cotturl.ritrntrt iul(t wc ilre put (u1(.lution in
ruspcct rlf his cvitlcttcc ns .rcc()r(liug to tht-' rlcfcnctl case' the
conrpllinirnt, who tlrt rye rvilncss, is irlso relrrtert to hacl

errnrlty witlr tlrr: lccusctl as irccorrling to thc defence case he
owerl lltuttt I{!i70,0(X) frtr ttot .securing a jolr for rrne of the
accuscrl irt tltt, l'.rkisl,rn .lnlry irs a sl'r()rts man. Thus lve are

;rut on caulion ls lo tlrt reliaLrility of his cvirlonce.

Moet cignificanlly, howevcr tltere is no evidence to suggest
that frorn thc time ol the incident in 2014 until 2017 he told
any body about tlre incident and instead chose to remain
silent. According to hirn he kept quiet as the lyari gang war<
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was as its height and he was afraid. We are, however, not
convinced by this reason for not coming forward earlier.
This is bccausc he lvas not an ordinary citizen with no
influctrce. l{c rvas in the Pakistan navy and his other
rclntives antl cousifls were in the Pakistan Army (the

contplaittntrt) nntl tlru Airforcc and as such he should not

hnvc hnd nny rcasott lo fcar the Lyari Cangsters with the

rrrlght of thc Armorl Forcc.s bchind him. Instead he did not

ovolt rrrport tlrc lncltlcnt lo nnyone in the navy. There is no

cvirlcncc' tlrnt lrc cven tolcl any of the rangers who collected
hitrt on tho rrlllht of llre incitlcnt apart from his bare word'
'l'hcrc is no rccortl tlrnt hc macle any such reporl. FIe is alstt

not uanretl in tlre l;lt( as an eye witness. We find it simply
inexplicablc that a son woulcl keep mum over the murder of
Itis fatlrcr and other relatives which he allegedly saw tor
over 3 years especially as he had the support of his

institutioir, FIe wis re housed presumably for his safety and

the FIR had already been lodged in respect of the incident so

in rcality he had little to fear in coming forward. It is well

settled by now that even a few days unexplained delay in
recording an eye witness 5.161 Cr'PC statement would
render the evidence of the witness unreliable let a lone a
periocl of 3 years. In this respect reliance is placed on the

case of Muharnmed Asif V State (2017 SC,MR 486)

It is also claimecl that he knew the accused from before' If
tlris was the case why was it necessary f'or accused AriI
@Mama to be put before an identification parade? This
identilication parade was not necessary if the eye witness

knew the accused and was 3 years after the arrest of accused

Arif @Mama. Since tl're magistrate who conducted the

iclentification parade was not called to give evidence there is

also no evidence that tl"re required procedures rvere carried
out before performing the identification parade. It has even

come in evidence that all the dummies lvere dilferent ancl as

such the accused could easily tre made to stantl out from the

dummies. CNIC's, names and addresses of tlummies rt'ere

also not collecter"l which nrakes the itlentification paratle
unreliable. Even, in his eviclence this eye rvitness states that
hc nanred the acctrsect Arif @Nlama for the first tinre after a

pcriorl of 3 years.

Accorrling to his ct,itlcttcc lte' satv thr' latlies t.rkt' the

tlcceasarl to hospltal but no latll' lvas t'xamined to support
his evirluncc.

'l'lrerc it rtrt uvith'trcr. tltnI ittty, trf his ]rortst' holtl articlcs tvttrL'

nrbbed artrl/or tecuvr'rctl from any of thc'accusetl or that his
Irousc rvirti bttrrtt tlorvn.

'l'hus, for the rea$olls nrcntionccl above lve find that lve
cannot safcly rcly on the eviclence of this eye lvitness rvho
could casily have cooked up his eviclence 3 years after the
event in collusion with the complainant who r,vas his relative
and had ennrity with the accused. Thus, ra,e place no reliance
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on the evidence of this eye witness.

(ii) Eye wltness PW 3 $addam Hussain' He is the son of one

of tlie tlcccasccl (fathcr) ancl related to the other deceased

nntl ls the brotircr oi pw 2 Asif Raza' His evidence

corroborotcs PW 2 Astf l{az'a exccpts he concedes in 
-cross

cxntttlttntiorr thnt hc did not scc the accuse<l kill his Iather

which is sotrtc *iln, tutptising as he was on the roof with his

brothcr ar the snnrc tilnc ancl hacl the same view -of 
the

incitlcnt. tn ony .'"nt he, likc his brotl,er PW 2 Asif Raza'

rctrraluccl ."triril;ly' *u* rot over 3 years. about the

ilrcitlcnt which *" iln'" alreacly founcl to be inexplicable

cspccially whcn i* *o' his father who was murdered

allegedly rry p."prt h; k;"; He hacl been moved to a safe

placc antl n, ,utit was no longer in clanger and as such he

hati no good 
'ul-*'l 

not to totn"t fo'*ord earlier especially as

the FIR lr.d ;i;;;Jf-uu"n loclgec{ and the investigation

startecl. Most of his relatives were in the armed forces who

woulc{ r.oru ,oiio"tJ r''i*' He is also not named in the FIR

ancl as such for the same reasons as mentioned for PW 2 Asif

Raza we fi,.,d ;h;;*u 
"un",ot 

safely rely on the.evidence of

this eye *itn"" *tlo touta ""'il' 
have cooked up his

evicleuce 3 years after the event'in collusion with the

conrplainant who was his relative who hacl enmity with the

accused. fnrrr, *" place no reliance on the evidence of this

eYe witness.

(c) Having clisbelieved the two eye witnesses hardly any evidence

remains against tlre accused. For example, no pistol or other

weapon was recovered from any of them'

(d) The empties founcl at the crime scerre clicl not produce a positive

FSL report.

(e) it is notable that two of the accusecl confessed to their

involvement to this capital offence whilst in police cus.tody in an

arms case which tf*y l"ut. acquittccl from' Ii does not appeal to

logic, reasor', ot. .o,r,*onsellse il"t"t o Person would conless to an

offence which carriecl the tleatl'r penalty (five murders) when there

was little, if auy, cvirlcnce againit the^r. Sig*ificantly, none ot me

accuseel wcrc brougSt bcfoi.c a nragisttati i. .rcler to record a

judicial confcssion.

(Q 'Ilrat tlta clcfcncc c.lso !\'as cousistent throughout. i,e th.e accused

t'rn,t t,lcn fixetl by tltc contplainant bu'cartsc he did not want to

rcturn tlte tnoney to <tttc of tirc accttsctl krr fniting to. get him a iob

irr tlra army .rs a sportstnatr. Slgnlficarltly thc conrplainant,rvas itt

thc Arnry as a sptlrtstuatr antl ,irigl'tt 1t11'g bec'n ablc to urake such

nn arrilplicl:rqrt 9r cu*vi'cu thq aicusctl tSat he cgrrltl. As such the

dcfencc casu citrtnot trc siruply rIiscartlctl,

13 It is a rvcll settlsrl principlc of crirninal law that the prosecution

must prove its case against the accusccl beyoncl a reasonable doubt and,
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that the benefit of doubt must go to the accused by way of right as

opposed to conccssion ancl in this casc wc ftave found many doubts in the

prosecution casc.

14. Thus, lor thc rcnsons cliscusscd abovc, by extending the benefit of

thc tloubt to the nppcllnnts ttrey are acquittcd of the charge, the impugned

juclgrncnt is sct asirle, their appeal ls allowed and the appellants shall be

releasecl unless wanted in any other custody case.

15. The appcal stantls disposed of in the above terms.
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