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ORDER SHEET

IN THE HIGH COURT OF SINDH AT KARACHI
Iind Appeal No.320 of 2023 B
| DATE | ORDER WITH SIGNATURE OF JUDGE(S). _‘__WJ

Hearing of case (Priority)

1. For orders on CMA No.7176/2024 (U/A)
2: For orders on CMA No.7177/2024 (Contempt)

21.08.2024

Mr. Babar Ali Shaikh, Advocale for the Appellant.
Mr. Hussain Bux Balouch, Advocate for Respondent
No.1.

Mr. Shehreyar Qazi, Addl. A.G.

MUHAMMAD KARIM KHAN AGHA.J., Muhammad Asim Hussain

Khan filed a Civil Suit No.1330/2017 in the Court of VIIth Sr. Civil
Judge Karachi Central for recovery and mesne profit in respect of

residential house on Plot No.R-733, measuring 120 sq. yards, Sector

No.10, situated in North Karachi (the Property) which was

possession of the Defendant Muhammad Amir and it was found in

the impugned judgment dated 08.10.2019 in favour of the Plainufl as

under in terms of ownership of the Property and mesne profits:-

“In view of the above facts and evidence came on
record, I am of the humble view that oral instance of
Plaintiff is supported with the documentary evidence
which has un-rebutted and un-challenged. Moreover
no any defense to his claim, while it is settled law that
mere filing of written statement has no legal worth, in
the circumstances I have concluded that plaintiff has
discharged his burden of proof, hence issue decided in
affirmative” i.e. Plaintiff is entitled to possession of the
Property.

“Conversely the defendant has failed to show his any
right or title over the property in question, therefore
the Defendant would be deemed to have been in
unlawful occupation and possession of the suit
property. Hence in the circumstances the Plaintiff is
entitled for the mesne profit at the rate of Rs.40,000/-
per month from the date of passing of this judgmen
viz, 08.0.2019 without markup against the defendant
for illegal occupation for the suit property. Hence both
the issues decided accordingly.”
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q, Delog diwsatiafed with the topgnee Judgaent 8 10201
Muhammad - Amibe the nppellont oved e appendwbie b e
CHmaned vide order dated QW 200259 by the Corat of 2tk /o]
Dltlet 8 Semstone Judpe, Koavoc it Coptend, Tirgeely onn the Biaaie tii
(he appenl wan e hored,

3, I have heord the cotmmels o periwed e ool
(olowing pavagraphes ol arder diebed QD ETA0U% winche e gt il
helow show the conduct of the appetlont e poradiig these paocecdings

vncder question which Tead to thesn belog e bured

“I'es yecord rallecta thit the appellont remmned vigilnn
throughout  (the proceedings before the el conrt ned
contented hin case and cven certoln ppplication vnde
Order VIE Rule 1L, ¢re had alao heen preleried oy
appellont, which wis disdoaed, Phe record foather pefleer.
the applicint leept chinnglog Bin cormsel ol tred e b
to Hnger on the anatter hefore telal cotrt one ane prete s o
the other, U1 wies foolly  disposed ol fne fiavone ol
respondent vide judgment and decrees dated OF 102010
Forthermore, s also ot ter of vecord thit seppellant Tl
preferred one clvil reviston application Mo, O7 /2010 befor
the  appellate court chullenging thereln the order ol
dinminnnl of npplication Held vnder Opder VI Rale 11
and osuch civil revislon wiog aleo distlesed by denrned
Appellate court in non prosecution,

Statue  provides Hidtation for filing oppenl apgadnst the
judgment passed by the trinl Court ns 50 doys, [0 ds the
matter of record that bpapgned fudpment and decree were
pansed on O8,10,2010, therefore applleantion /o, 12(7)
CPC wans filed by the nppellnnt which wis nleo dismiseed o
nlno reviston of the sald order han nlso heen dismilaned on
530,110,200 by the lenrned VU Additionnl Disteler doddpe
Karnchli-Centenl, Al these things reflect thit the nppellnn
remnined vighant throughout the procecdings,

[t dn well nettled principle thitt no time barved proceediogs
con be entertolned without fhest declding the questlon ol
condonntlon ol delny, Appellont clulmed  condonntion ol
delny in (illng appenl on the grovnd that order by el oo
vold hased tupon forged docoments therefore the Hmitntion
in not applleable ngalnst nuch order, which doen nol
mmotnt to ploastble explivnation of delny of ench day nn the
party connot necle honellt on the ground of negllpence no
the low fovour vigllont not the Indalent, The conduct ol
nppellont reflectn duckng tinl and during, pendency of e
revislon nppllention that he wis more Tnterested 1o pnln
more thime and deag the matter, The cane Taw relled by e
ferrned counnel for the appellont In distingalshinble with
the fnctn of the cane T hond.”,
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the appeal, This appeal has been filed after period of about 04
years. It is well settled that cach and every day for the delay in filing
the appeal must be fully explained, In this case no plausible
explanation has been given and as such the appeal is hopelessly time
barred.

D, As noted in the order dated 02.11.2023 which is under appesl
it appears that the conduct of the appellant reflects during the above
proceedings that the appellant was not vigilant and appearcd to be
using tactics to drag out the matter which enabled the appellant to
remain in possession of the Property for 05 years from the impugned

judgment dated 18.10.2019 in which he still remains.

6. It may be mentioned here that each day of delay in filing the
application / appeal leads to a valuable right accruing in favour of
the Respondent. In this case this right would be even more valuable
as the delay was almost four ycars without explanation. Learned
counsel for the Appellant has not been able to point out any legal
infirmity in the order dated 02.11.2023. 1 also find no legal infirmity

which would require interference with order dated 02.11.2023.

7 As such since this appeal is hopelessly time barred, same is

hereby dismissed.

In this case the appellant had 30 days in which he had to file



