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HIGH COURT OF SINDH, CIRCUIT COURT

HYDERABAD
Y

Cr. )ail APPeal No .S-LLZ of 2016

[Kl"ai n'* versus The State]

Appellant

The State

Through Mr. Om Parkash advocate

Through Mr. Nazar Muhammad Memon

Addit[nal Prosecutor General Sindh

13.05.2024

20.05.2024
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MUHAMMAD KARIM AGHA, Appellant has

challenged the Judgment dated 11,.06'201'6 passed by the learned

Additionar sessions Judge sehwan in sessions Case No.242 of 2012

(Re; The State uersus Khuda Bux), outcome of Crime No'126 of 2012

registerecl at P.S Sehwan under Section 3A2, 324 and 353 PPC'

whereby he has been convicted and sentenced to suffer

imprisonment for life as Ta'zir with further directions to pay

Rs.2,00 ,O0O /- as comPensation to the legal heirs of deceased and in

case of failure in payment thereof he has to further suffer R.I for two

years, however benefit of section 382-B Cr. P.C was extended to him'

2. The brief facts of the case are that complainant sIP Ghulam

Haider of p.s sehwan todged the FIR by stating that on 21,.08.2018 at

about 171,0 hours he alongwith Pc Ghulam shabir otho, PC

Muhammad Rafiq Mallah, PC Gulzar Ahmed Abro and Driver PC

Farooque left the police station under entry No.L5 for patrolling

duty and during patrolling when they reached at Shahi Bazar

Chowk, they received ,py information that accused Khuda Bux S/o

Jumo by caste Solangi and two unknown persons are going towards

protective Bund; that they chased the accused persons and at about

1850 hours when they reached in the street, going towards

Protective Bund, near Government Higher secondary Girls School

Sehwan, they saw three accused Persons having pistols in their
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If hands; that they identified one of said accused Pel'sons as Khuda

Bux Slo Jumo by caste Solangi; that they directed the accused

persons to stop, upon which they made straight firing upon the

police party with intention to commit their murder; that accused

Khuda Bux made straight fire which hit PC Ghulam Shabir at right

side of his abdomen and he fell down; that policy Pafiy also took

position and made fires in their self-defense and the encounter

lasted for L0 minutes and finally the accused persons escaped away;

that thereafter they saw that PC Ghulam Shabir, who had firearm

injury, was lying dead; that dead body was shifted to Taluka

Hospital Sehwan and after postmortem subject FIR was lodged. On

26.08.2012 appellant/accused was arrested and during interrogation

he allegedly produced one pistol fitted with magazine having four

live bullets for which separate FIR was lodged.

3. After usual investigation police submitted the challan and the

trial court after completing necessary formalities framed the charge

against the appellant to which he pleaded not guilty and claimed

trial.

4. In order to prove its case the prosecution examined four (04)

witnesses, who exhibited numerous documents and other items.

Then statement of accused under Section 342 Cr.P.C was recorded

whereby he denied the allegations leveled against him by the

prosecution witnesses and claimed his false implication by the

police. However, he neither examined himself on Oath nor led any

evidence in his defense.

5. After hearing the parties and assessing the evidence on record

the trial Court convicted and sentenced the appellant as stated in

openin g paragraph of this Judgment, hence appellant has preferred

this Jail Appeal against his conviction.

6. The facts of the case as well as evidence produced before the

trial Court find an elaborate mention in the impugned judgment,

therefore, the same are not reproduced here so as to avoid

duplication and unnecessary repetition.
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7. Learned counsel for the appellant has contended that the

appellant is innocent and that he has been falsely implicated in this

case by the police and hence the delay in lodging the FIR; that the

eye witnesses cannot be safely relied upon; that there was no

independent mashir; that there are material contradictions in the

evidence of the witnesses which renders their evidence un reliable;

that since there was no FSL report the recovery of the pistol on the

pointation of the appellant is irrelevant and that for any or all of the

above reasons the appellant should be acquitted by extending him

the benefit of the doubt. In support of his contentions, he placed

reliance on the cases of (i) SARFRAZ alias SAPPI and 2 others vs.

The STATE [2000 SCMR 1758] and (ii) MUHAMMAD ILYAS and

others vs. The STATE [2011 SCMR 460).

B. On the other hand Learned APG after going through the

entire evidence of the prosecution witnesses as well as other record

of the case supported the impugned judgment. In particular, he

contended that the FIR \,vas lodged promptly, the eye witness

evidence was trust worthy reliable and confidence inspiring and

was to be believed; that the murder weapon (pistol) was recovered

from the appellant on his pointation at a hidden place which only

the appellant could have known abou! that the medical evidence

supported the ocular evidence and as such the prosecution had

proved its case beyond a reasonable doubt and the appeal be

dismissed. In support of his contentions, he placed reliance on the

case of MUNIR AHMAD vs. The STATE 12020 SCMR 968].

9. I have heard the learned counsel for the appellant as well as

learned APG and have also perused the material available on record

and the case law cited at the bar.

10. Based on my reassessment of the evidence of the PW's,

especially the medical evidence, the blood and empties recovered at

the scene of the crime I find that tl're prosecution has proved beyond

a reasonable doubt that PC Ghulam Shabir (the deceased) was

murdered by firearm on 21.09.2012 at about 1850 hrs at com*ol
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street leading from Sehwan to protective bund near Government

girls higher secondary school, Sehwan, taluka Sehwan.

11. The only question left before me therefore is who murdered

the deceased by firearm at the said time, date and location?

12. After my reassessment of the evidence on record, I find that

the prosecution has proved beyond a reasonable doubt the charge

against the appellant for which he was convicted for the following

reasons;

(u) It is true that the FIR was lodged after 4 hours however based
on the particular facts and circumstances of the case I find that
this delay in lodging the FIR has been explained and is not
fatal to the prosecution case. This is because after the
encounter with the appellant and two unidentified persons the
police arranged to take their deceased brother officer to
hospital where after the post mortem was carried out and only
after the return of the dead body to the relatives of the
deceased did the complainant (police) lodge the FIR and as

such there was no time for the complainant to cook up a false
case against the appellant. In this respect reliance is placed on
the case of Muhammad Nadeem alias Deemi v. The State
(2011 SCMR 872).

(b) The appellant is named in the promptly lodged FIR with the
specific role of murdering the deceased by causing him
firearm injury. Even otherwise no specific fproven enmity has
come on record between the appellant and the complainant or
any PW which would motivate him/them to lodge a false case
or give false evidence against the appellant.

(.) The prosecution's case rests on the eye witnesses to the
murder of the deceased whose evidence I shall consider in
detail below;

(i) Eye witness PW 3 PC Rafique Ahmed. According
to his evidence on 21.08.2012 he was on patrol
with SHO Sehwan, PC Gulzar Ahmed and Shabir
Ahmed (deceased) and when they reached Shahi
Bazar chowk the SHO received spy information
that the appellant along with two other persons
duly armed with weapons were going from the
protective bund. At 1850 hours they reached at the
gate of girl's high school Sehwan and saw 3 armed
persons and when they gave thern hakals on
seeing them in police uniform the three fired at
them. He saw the appellant make direct firing
which hit the deceased. They returned fire in self
defence and the appellant and the co-accused ran
away. They saw that the deceased had died on the
spot from the firearm injury which he had
received. ,
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This eye witness is an independent witness. This

eye witness knew the appellant before the

incident and at 6.50pm in August it would still
have been duy light and the appellant was quite

close to him during the encounter which lasted for
about L0 minutes and as such there is no case of

mistaken identity and no need to hold an

identification parade. In this respect reliance is
placed on the case of Munir Ahmed (Supra).He is

named as a witness in the promptly lodged FIR.

He gave his 5.161 Cr.PC statement promptly
which was not materially improved on during the

course of his evidence. He was not a chance

witness as he was a part of the police patty who
took part in the encounter with the appellant and

his two co-accused after a tip off from a spy. He

had no proven enmity or ill will with the

appellant which would lead him to implicate the

appellant in a false case. He gave his evidence in
straightforward manner and was not damaged
during a lengthy cross examination. I find his

evidence to be reliable, trust worthy and

confidence inspiring especially in relation to the

identification of the appellant and believe the

same and place reliance on it.

It is well settled by now that I can convict the
accused on the evidence of a sole eye witness
provided that I find his/her evidence to be trust
worthy, reliable and confidence inspiring and in
this case I have found the evidence of this eye

witness to be trust worthy, reliable and confidence
inspiring especially in respect of the correct
identification of the appellant and as such I believe
the same and place reliance on it. In this respect
reliance is placed on the cases of Muhammad
Ehsan v. The State (2006 SCMR 1857), Farooq
Khan v. The State (2008 SCMR 917), Niaz-ud-Din
and another v. The State and another (2071, SCMR
725) Muhammad Ismail vs. The State (2017

SCMR 713) and Qasim Shahzad and another v
The State (2023 SCMR 117). His evidence is also
of good quality and it is settled by now that it is
not the length of the evidence which is of
importance but its quality.

There are however 2 other eye witnesses.

(ii) PW 4 Ghulam Hyder. He is the complainant in
this case as well as the IO. He was the SHO in
charge of the police party which PW 3 PC Rafique
Ahmed was a part of whose evidence is discussed
above. His evidence regarding the encounter and
the appellant shooting and murdering the
deceased corroborates the evidence of eye witness
PW 3 PC Rafique Ahmed in all material respects.
He lodged the FIR promptly based on the
particular facts and circumstances of the case
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{ which was not materially improved on during his

evidence. He knew the appellant from before and
there was still day light. He was an independent
and not a chance witness. He may have suffered
from short sightedness but he saw the appellant
from close enough to be able to clearly identify
him. He had no ill will or enmity with the
appellant and had no reason to implicate him in a
false case. He also arrested the appellant 5 days

later in the presence of mashirs. The accused

confessed to the crime and the accused lead this
witness along with mashirs to where he had
hidden the pistol (murder weaPon) ot, his
pointation which was buried at a place which only
he would have known about. He was not dented
despite a lengthy cross examination. For the
reasons mentioned above I find his evidence to be

trust worthy reliable and confidence inspiring and
believe the same especially in respect of the
identification of the appellant.

(iii) Eye witness PW 1 Muhammed Ali. He is related
to the deceased. According to his evidence on
21,.08.2012 he went to the clinic of Dr.AbduI
Majeed near secondary girl's school in Sehwan. At
6.50pm he heard firing and came out of the clinic.
His evidence corroborates that of eye witnesses
PW 3 PC Rafique Ahmed and PW 4 Ghulam
Hyder in all material respects in terms of the
encounter and the appellant shooting the
deceased. He also corroborates PW 4 Ghulam
Hyder in terms of the arrest of the appellant and
the recovery of the appellant's pistol on his
pointation as he was the mashir in each case.

Admittedly the eye witness was related to the
deceased however it is well settled by now that
evidence of related witnesses cannot be discarded
unless there is some ill will or enmity between the
eye witnesses and the accused which has not been
proven in this case by any reliable evidence. In
this respect reliance is placed on the cases of ljaz
Ahmed V The State (2009 SCMR 99) Nasir Iqbal
alias Nasra and another v. The State (2016 SCMR
21,52) and Ashfaq Ahmed v. The State (2007
scMR 641).

However I note that his 5.16L Cr.PC statement was
recorded 9 days after the incident and he is not
named in the FIR and as such I place little, if any,
reliance on his evidence in so far as the murder is
concerned however since his S.161 Cr.PC
statement was made shortly after the arrest of the
accused and the recovery of the murder weapon
(pistol) on the pointation of the appellant I place
reliance on it in this regard,
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Havingbelievedtheevidenceofthetwoeyewitnessasto
the murder of the a..Lur"a and the identification of the

murderer I turn to consider the corroborutivefsupportive

evidence whilst t."piif i" 11.*^,1u, 
it was held in the case

of Muhammad wu,i,-\,. The State (2008 SCMR 784) aS

under; 

t t- ^-.-.^L^unti,-,*r ic nnltr a rule of caution and is not a
Corroborotion is onlY a rule o)

rule of lmu andii ttri eye witness account is found

to be reliable o,|d 
',,,i 

luorthy there is hardly any

*'a b loolc for anY corroborntion"

(d)Thatthemedicalevidenceandpostmortemreportfully
supporttheeye-witness/Prosecutionevidencethatthe
deceaseddiedfrom*..i"i"gaftrearminjuryintheplace
which they claim. Even if tf,ere is some discrepancy in the

medical evidence (which there is not in this case) it is well

settled by now that 
- 

o.,lu, evid,ence if found to be trust

worthy, confidence il;iri;g .?nd 
reliable (as it has been so

foundinthiscase)willprevailoverthemedicalevidence.In
this respect reliance i, ptu."d on the case of Qasim shahzad

r

(") That there was no ill will or enmity between the police and the

appellant and as such they had no reason to falsely implicate

the appellant in this case. For instance by foisting the pistol on

him. under these circumstances it is settled by now that the

evid.enceofpolicewitnessesilasgoodaSanyotherwitness'
Inthisrespectrelianceisplaced_onthecaseofMustaqAhmed
v The state (Z[2oscMlt 474),Thus, I believe the evidence of

theloandotherpolice*i.,..u,,eswhowerenotdentedduring

(Supra)

cross examination'

(0 That the appellant after his arrest recovered the pistol (alleged

murderweapon)onhispointationinaplacewhichonlyhe
would have known afout however since the empties

recoveredfromtlrecrimeScenewerenotsentwiththe
recoveredpistolformatchingbyYuyofFsLthisrecoveryis
of very littie evidenti"ry ""rri".*a 

I have not taken the same

into consideration although it begs the question as to why he

produceJ ,n. pistol ir,-tf,Z first p-lace and the lack of the FSL

reportaPPearStobeonaccountofthenegligenceofthe
police.

(g) That all the Pw's are consistent in their evidence and even if

there are some contradictions in their evidence I consider

these contradictions as minor in nature and not material and

certainly not of such materiality so as to effect the prosecution

case and the conviction of in. appellant. In this respect

reliance is placed on ih. .ures of zivit Khan v state (1995

SCMR:t7g3)andKhadimHussainv.TheState(PLD2010
S.rpru*" Cfurt 669).The evidence of the PW's provides a

believa.ble corroborated unbroken chain of events from the

policereceivingSpyinformatiorraboutthePresenceofthe
appellant and- hii co-accused all being armed near the

protective bund to the police -Proceedlng 
there to their

encounter with tn" upi"ifult ur,d hi, .o-uccuied during which
,
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the appellant made direct fire on the deceased to the appellant
being arrested a few days later and thereafter recovering thepistol on his pointation at the hidden place which or-,1"y t-,.wculd have known about.

(h) It is true that there was no independent mashir however it hasnow become a judicially recognized fact that in such like cases
independent members of the public do not want to involve
themselves and as such today the fact that there are noindependent mashir's is not of h,rg" significance especially
when the eye witness evidence is believea and in this casewhere the recovery of the pistor has not been considered.

(i) undoubtedly it is for the prosecution to prove its case againstthe accused beyond a reasonable aoubt but I have arso
considered the defence case to see if it at all can caste doubt onor dent the prosecution case. The defence case as set out by theappellant in his s.242 Cr.pC statement is simply falseimplication by the porice at the instance of one Abdft Majeedwho he allegedry o*"9 money to. The appeilant did not giveevidence on oath or call a single defence witness in support ofhis clai* :f false implicatiori on account of the influence ofAbdul Majeed and he did not cross examine any witness on
lhP aspect of tr're case and onry br;;;hi ;; this defencebelatedly at the time of recordinf r^,i, s.342 Cr.pC statementand even then he did not_cafl ur-,y"a"rence witness to back uphis defence regarding Abdur Irriajeed. Thus, in the face ofreliable, trust worthy and confidence inspiring eye witnessevidence and other support ivef corroforutlr. evidencediscussed above I disbeHe; the defence case as an afterthought which has not at all dented the prosecution case.

13' Thus, based on the above discussion, I find that the
prosecution has proved its case against the appeilant beyond a
reasonable doubt for the offence for which he has been convicted
and sentenced in the impugned judgment and as such his appear is
dismissed.

74' The appellant's bail is recalled with immediate effect and sHo
PS sehwan is directed to arrest the appellant and return him to
Central Prison Hyderabad to serve out the remainder of his
sentence' A copy of this judgment shall be sent to ssp Jamshoro for
compliance.
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