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IVlohanrnrad I(arinr I(harr Agha, J.- Appellarrt Azeern 'l'aric1 sorr of Salrib Jalcr,l

has preferrecl this appeal against thc impugnecl juclgrnent c'latecl 08.11.201g

passec'l b.\, the 1't Aclditional Sessions Judge/Model Crimirral Trial Court, Karaclri

South in Sessious Case No.287/2015 at PS Preeclt,U/s 324 PPC corrve,rtetl irrttr

Section 302 PPC; r,r,hereb1, the appellatrt r,r,as convictecl anrl sentcncecl t9 lilc

irrrprisortrrterrI for cotnrtritting art offencc pulrisha[rle r-rrrrler Scctiorr 302(tr) l,l,C

anci clirecterl hitn to pa)/ comPensation to thc lcgal heirs of thc rieceasctt U/s 5-l.l-

A Cr.I'}.C. irr the sLtttl of Rs.300,000/- artci irt clc.fault thereof, [e. rvpultl ;]so srr[[rrr

SI for six nronths nrore. |-1611's1'g'1', the appellanl. r.r,as extencler,l bencfit pl'Sr:cl.iorr

382-l) Cr.P.C.

2. 'J'lre brief facts of thc Pl'osecutiort casc as pcl'l;llt lodgcrl Lr,r,cornplainarrt

Clrulabl(harraretlratltis.stlttl.slantNabi a15ctl atroull6/17\,earsuserl Iorloglrrss

n,ork irr a shop in Magazittc l.itre ttc'ar'l'iLrat (.eutcr, Karachi.'l'he corrrplainant

[urthcr staterl tltat ort 07.0fi,201'l nt abotrt 07:30 p.p'I. Iis 1,e11,1gc1 brotfucr Apregrr

itrforrrrccl hirl cttt lrltotrtl that ltis stttr t't'A,s injtrrr'tl r.lrrc Io ctrrrr;i st.rtrtlirrrl .rrrrl lrr'

\4/as unclcr treattrrcnt ilr civil lrosprital, l(arachi. Op.suclr ipfclr.pratigrr, lrt:

alongrn,ith Itis rclativcs t'tr.sltctl ltl cit'il hospit;rl rvhcrc ltc sary tlrtt 5is sor.l \\,crs

utrc{cr trc,irtntct'tt in opct'aticlrt tltcatcr. l'lc ftrrthcr statc'r{ that on enqLlir.l, ,ratlc Lry

hir:rsel[, lrc cantc to kttot'r'tlrat his son \\,as cloirrg r,r,ork at tlrc slr.pr i. i\4agazirrc

I-irre arrd at about "1730 ltours, whetr thcre rvas his scrrffle rvith a boy .a,rely
Azeenr Tariq son of Salrib Jalecl, rvlto attaclced upon his son wit6 c6rrrri wittr
intent to lcill Irinr and cattsed hilrr clrtrrri injrrries therefor.e he allegctl ag.irr-sl
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Azect:r'farit1, whiclt rc'sultctl in rt'gistration clf thc instant l;lll. I:urthcr', as per

prosecutiotr casc, thc injurccl l.slanr Nabi .succurnbecl to his injuries clurinl;

treattrretrt at civil ltttspital, ns srrch, offcrrcc rrrrtlcr Section iZ4 lrpcshown in thc

I:ll{ n'as converterl irrto offcrrcc rrrrrtcr.Scctirn 302 plrc.

3. z\ltcI c{')l1lPl0[iott ol' usual irrvcsl,illatiorr char't!u was Ir.arnctl aliainst tlrc

allpellattt, [0 vvhiclt hc plctrtlccl uot guilty ancl clairncrl to bc triecl.

1. ltr ot'clct'to pt'ovc its casc, the prosccution cxarnincrl -l'l witpgsscs rvlrp

exhibitetl variotts cltlctttneuts anrl othcr itenrs in support of Ihc prosecutigp casc.

'fhe statt:lrrt':trt uttr.ler scction 342 Cr'.I'}C of Ilre accu.st:c'l was rc,cclrclecl whcn,in ht:

t'lcnier'l thc allegations o[ plosecr.rtion aucl clainrecl to be ipnocelt. I.lclwevt,r, Ilrc:

accusecl neither exatninecl hirnself on oath nor producecl any witness in his

rlc'fetrce .

5. After hearing the Iearnecl counsel for the parties anc'l assessment ol'

evidetrce available orl recorrl, leanrecl trial Court vicle jr.rclgnrent claterl 08,-1 
't.2(llL),

cotrvictet-l atrd seutetrced the appellant as stated aborre, hence tlris appeal 5as

Lrec'rt f iletl.

6. Thc'facts of the case as well as eviclerrce proclucccl before tlrc. trial Corrrt

find arr elaborate tnentiorr in the inrpugrrecl juclgrnr:nt, therefore, the sanre arL, r'r()[

reproduced here so as to avoicl c'luplication aucl unuecessary repetitiorr.

7. After reac{ing out of the eviclence learnecl counscl for the app'rcllarrt urrr,lcr'

instructiorrs clid not argue the case on merits ancl concederl that lrasccl orr tlrtr

evitletrct: tlte appellalrt hat'l tlrurcleretl the clecc.asecl horveve; ftc coptclrlgrl tSirt it

was a case which fell within tlte purview of 5.302 @ PPC antl not 5.302 (b) I,lrC

atrcl only arguetl tlrat the appellattt'sc()r'l\/iction bc corrverterl te that rrrrtler.S.3()2

(c) PPC basecl ott the cvirlctrce on rccorel aptl tfic partictrlar facts irrr.l

circullrstal'lces of tlrc cflse.'l'his',r'as Llccatrsn hc corrterrrlcri that (a) tlral thr.r.c vr,rrs

tro pt'ic'l'ill will ot'ettttrit)'bctwcctt the appcllant atrcl t[e rleccascrl (b) tSat t5e

appellanI hacl a suclclctr flarc up artr.l a (luarrcl rvitI thc, ticccasect (c) 6u accpurrt

of this prorrocation resulting fror:r the tlualrel the appetlirpt sl.abberl t5e r.leccls.tl

(d) that there was no premec{itation [o murtler of the cleceaseci as t5e stabbipl;

occurrecl in the heat of the cluarrel (e) the appellarrt'onl1, gaye ope statr rvourrtl t.
the cleccased which subsecluently leacl to his cleath in hgspital aucl 1s sucS [lrr:

stabbing was not brutal'(f ) thar [he appellant hact no prc'vious crinrirral rcc,r.r[.
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ll'tst'rl 0ti Iltt'llh11V1' fitclors lt.,lrnt,rl Al'(;lrirtI rro otljt,t'lion to llru corrvicliorr o[ llrr
,,p1',';lnrtt [rr:illl] ron\'(,r'lr,tl Ir.orrr s,102 (lr) l'1,('lo s.102 (c) lrl,(i,

ti' I !l'lVt'l'!t)llt! tlrrotrlllt tllc cvitlcnt'r'on r'('('or'(l irtttl firtrl tlr,rt tlrt,P1'1rst,<rrliorr

Itits Pt'tlvt',.1 tht'rtttrr.rlt.r trl'tltt,irPPl,llnrrt lr;, llrt,tlr:cca.scrl bcyontl a t.cilsonirlrlc

tltrttbl l'trt'tltt'l'trlltttt'itt11 t'r'irsons; (n) tlrirl llrt, l;ll( wir.s krtlllt,tl witlr prpmptilurlt,

ttatltittl', tltt'itpPt'lin11t its llrt,p('r'son wlro rrrtrrtlcrt'tl llrc rlt,ct,ascrl (l.r) [hat Ilrt: t:yt,

rr,itllt..ss Io tltt' nttrrtlt,t. \vil.\ .ln ittrlt,;11,111lt,rtl t,yc witncss wlro was rrol l t.lr;rrrt.r,

tr'iltt,.'ss rt'lttt 11t)t it clt'rtt't,ir,rv ot'tlri.s tliry lililrt rnrrrtlcr o[ [lrc rlt.ceitsgrl lry tlrc
n1r1r1'ff,1,',1 ft'onr rclativcl), closc ranl;c nnrt was clcarty abtc to rcc<tyrnirl: tlrc

tl[r[r1rll,111t t,r,htt ltc l<ttu.r.v Ir.rlttt bc[ortl altrl ttrrrs tltcrc was t.lo ,.'cr,rl [,r i.lt.l

itlt'trtil'icittitln paratlc; hc'gavc lris S.'l(r1 Cr'.1,C statcmcnt witlrin a clay crI t5c

itrcitlt'rtt r'vlticlt \,vas rroI rtratclially irnprovr:rl on tluring tlrc coursc (fi lris
('\'itl('tlt't'; ltc t'r'tts trol, clcrrterl t'lurirtg cros.s t:xantination ancl I fincl his cviclence to

lrc trtrst r'r'orth)'r'cliablc ancl con[irlencc inspiring arrcl as such I [:clicvc thc sanrt:

artrl 1'rlitcc rclialtcc on it; (c)'l'hat the rnctlical u,iclcncc t;h()ws tlrat lhc tlr,r't,;rst,tl

tlictl l'r'tlnr a statr u,tlutttl n,hich supports the cviclencc of the eye rvitncsscs; (r[)

l'hat tltc'' ktrifc (tnttrrlcr r{,cap()n) was rccovcrccl orr tlrc 1:oirrtation oI ttrc appcllarrt

after his arrcst fro.r a hirlclc. Placc v,hich o.11, l'1c woulcl have kn.w^ al.rout; (c)

that rro vvittrcss (policc or otlrclwisc) lrad auv crrrnity or ill will with thc appcllant

rvhiclt tt'ottltl leacl tlrenr to inrplicate hirl irr this falsc case; that therc ilrc rro

ttraterial contrac'lictions in the cviclence of tlre witnesses.

9. 'l'hc only issuc left beforc nrL, tlrcreflorc is r,r,hetlrer thc offcrrcc lalls r.r'ithirr

tlrc anrbit of S.302 (l.r) or 5.302 (c) I't'C.

10. llasccl cln the appellarrts cotrtetrtions I [irrtl fronr the rccortl thrit this is ir

casc rvlriclr fall.s r,r,ithin thc artr[rit of S.302 O [)l)C arrrl not S.3()2 (l.r) [)l'(' .rs

supportctl by thc cotrtcrlts rlI tltc prorttl:t11, lerlgcrl l;ll(, t[c e'1,c l,itpcss alrl qtIcr'

wil.rrcss cvit'lencc wlrich pt'ovcs that tlrc aprpcllan[ 11avt-. orrc. sta[r u,orrnrl to tlrr'

tlcccascrl irr thc lrcat tlf thc tntltttcttL [ullowirr1,, a (lLrarrcl bctlvccn thcut, tlrat rto

prcvious cnr:ril.y existctl lrctu,ttctt tltcnr au(l thc appcllarrt stabberl tlre rlcceast'cl

rr,itlr thc wenport wlticlt lrc alt'r.ratly hiitl orr his Pcl'5prr in the hcat rrI thc' rnornt:nt.

11. ln tlris rc.spc'ct rcliarrcc is placcrl on thc citsc of Azrrral Ullalr V The Statc

(2014 SCMIf 1178) n,lriclt ltcltl it.s untlcr';

"A bnrr ytntnl tl'llt l:lll, lltt slillr,tttcttls tundr ltry llrc (,y{,-ru,i/,,('.$.s('.s

br.fora lln' lmnn'il trinl Cottrl ntttl llr .littilittgs rc(enh,rl bU tlrc lrttrttt,l
t:ottrls ln'lorc tlrnrlry.s/tc.rtrs llm! llrn' u,tts tto bnckgrottttd oJ'trtu1 ill-tptll ttr (
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billenrcss lrylu't,t,u tlta ttltlu,llttttl ttttrI ltis ilecansttd brollrcr ilttd lltill lltr
irtciiatrt itt issttt,tutd rritlttad nll t{ n srrrlit,tt rpi!lntrl nny prettrcdilnliott
tplrnlsorrvr. 'l'ltr tttrtli,.,tl ,,r,i,l,,ttri sltott,s tlurl tlrc dtct,rtsrrI ltttrI rrt'ait,t'tl
otta lilott'o.l'il (ltttt't'i ott ltis tltrsl n,ltt,rtlts ttttttlln,r lilort, u,tts t't'(ut'(tl l,.tl

litn ott tltt) otrlrr trsl,((l tl'ltis lt.[t rr1t1tt,t.ttrnt.-l'ln, rlrt:lttr rrttrltrt.tittg tlia

Itttsl' ttrorlrttt oI llrc tlrrtrl lntl11 lntrl mlcgorilrllry obsrrtvd llrrtl hollr lln'
u ttri"s littrttl ott llr tlnttl ltotl.tl o,[ llrc rlrt'rrtsrrl tttttltl l,( il rt'strll oI rttrt
ltl trrr 0J rhlrttrri, 'l'ltrsr

.litt'lttt's o.l' llr (tts( stlnttrclry tllrrrcl l,.rtrltlitttr tl

cottlnitrrtl itt tln rrslu,ltilr yrutisiotrs o[ srrliott .100, l)PL. ll ltus rtlrrntl.rl
Irn,tt lrltl bt1 tltis Cottt'l itt lln, cttsr oI Itrrtttttrrtrl u. Ali M

rj,

ttttl rtttollrr
crttrlnitrtl irt

Ali t l ttu tt t ttrtr l
(l'l.l) 1996 .S(. 27'l) llttl llil' r'rtst's fitllitrlq itt lltr ()t'(l)lt(ttt\
llrc trslrplrilt ltrouisiort.s o.[ srctiort 300, Pl)(., no{t,, rtllrrtrl llu,

/,,'()i,i.st(),,.s 1rl.sr'r'/iott.l02(c) PP(., 'l'lrt crtst in ltnttil tofis sur(1ry u cnsr
o[ lttcl; rt.f lrrrtttt'rlitnliort, tltr itrcitletrl tttns otrc o/ n sttrlrlett ligltt
tohiclr ?r,,ts (I t't,strll o[ ltant ol pussiott rlntaloprrl ttltott tt sttrlrIrtt
rlttttrral nttrl tro ttrtrlttc utlttttttttgc lmtl bettt tulcctt bry tlrr ayltallrttrl
ttor hatl lrc nctcd in n bnttnl or tt,tttsual tnfiutter. In tltesa
circtrttrsloucls lixcaptiort 4 cortlnitteil in tlte erskultilr sacliotr.300,
I)l)C squnrely stood nttrncted to tlrc c{tsc irt ltattd atrrl, tltrts, tha
cilse ngnitrst tlrc altpcllnrrt fell utitlrirr the prrruieru o/ tltc prouisiotrs
of se ctiorr 302(c) I)PC."(bolti arlclcd)

I:urtlter reliance is placer-t orr the cases o[ Raza and another v'['hc
State (2020 SCMI{ 1185) ancl Alamgir v Gul Zanran and orlrers
(2019 SCM[{ 1415)

72. [Jasetl ott the above cliscussion Ifincl that the prosecution has not provctl

ilscase against appellant uncler5.302 (b) t'}l'C but the prosecutiou Itas prurvetl iIs

case against the appellant uncler 5.302 (c) I']PC beyonc{ a l'easonat:le rloubt anrl as

such the appellant's conviction under S.302 (b) PI')C is colrt,cltcrl in to .l

conviction under 5.302 (c) I'PC anci tlte appellarrt is senterrcer'l to l{l ftrr I{ rc.rr.s

r.r,ith tlre benefit of 5.382 (B) Cr.I']C.

13. 'l'lre appeal is ciisposecl o[ as nrclrlifierl alrove.
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