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Airpcllaltt:

Complaitratlt:

Responderrt/State:

IGI.I COURTOF SINDH AT KARACHI
I't'csetrt:

h4t', ti M firt,nt rl rir ta It

Saeecl Mulrammacl S/ o Deen Muhammad

tlrrotrgh Mr. I(halicl l-ttrssain Chanclio' Advocate'

I(aslrif tlrrougl'r Mr, Mucldasir lqbal' Advocate'

Mr. Muharnmacl lqbal Awan' Acldl' Prosecu tor

General, Sinclh.

)'

Date of hearing: 02.a4.2024

Date of aturoutrcentent: 1,5.04'2024

IUDG MENT

l\4olrarrrmacl l(arim l(han Agha, !.- Appellant Saeed Muhamnrad S/o Deen

Muhanrnracl has preferrecl this appeal against the impugned judgment dated

15.01 .2020 passed by the Moclel Criminal Trial Court 1st Additional sessions

Juclge, Karachi South in Sessions Case No.1321 /201'6 under F.l'R. No.244/2016

u/s.Z1ZppC registered at P.S. Aram Bagh, Karachi South; rvhereby the appellant

lvas convictecl and sentenced to undergo irnprisonment for life ancl to Pay

conrpensation of Rs.500 ,OA0/ - to ttre legal heirs of deceased Shahid as provicletl

urrder Section 544-A Cr.P.C. In case of clefault of such con'rpensation, the

appellant shall suffer six rnonths nrore S.l. However, berrefit of section 382-B

Cr.P.Cl. is extenclecl.

2, The bricf facts of the prosecution case are that complainant Kashif

registerecl FIR for rnurclcr o[ his brotlrcr on 23.09.2016 at morhlary of Civil

I-Iospital, Karachi, TIre cr:rnplairrarrt statecl that his elder brother Shahid got a

shop on rent on 5th Floor of Taj Paper Marl<et about trvo rnonths ago, witl-r wlrom

one Saeecl Multarnmad was lvorking as "Shagird". The conrplainant further

stated that otr that day i.e. 23.09.201,6 at about 1430 hours Muhammacl Aasim

informed him on phone that one [Jsman informed hirn (Aasim) at about 1400

hours that one bearded nlan cornmitted murder of his brother, n,hile attackirrg

rrpon hir'n rvith scissor, therefore, he (complainant) rushed to Civil l{ospital
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I(araclti, wlrere lte saw rlearl body of his brother, hence, he allegecl against Saeed

Mttlrarnrrrad son of Deerr Mrrlranrrrracl for conrnritting nrtrrder of lris deceasecl

trrothcr.

3. Aftcr conrptction o[ usual investigation charge was framed against the

accuserl pcrsorl in which he plcaclecl not guilty and claimed to be innocent.

4. In oltler to prove its case the prosecution examined 08 witncsses who

c.rlritritcrl various rlocunrents ancl other iterns in support of the prosectrtion case

rvherc after tlte prosecutiou clo.set{ its side. The appellant/accused recorded hi.s

statenrent under section 342 Cr.P.C.where by he denied the prosecution

allegations. I-lowe\rer, the appellarrt neither examined himself on oath nor led

arry sl,idellce irr his clefence.

5. After hearing the learned counsel for the parties and assessment of

evider-rce available on record, learned h'ial Court virte judgrnent dated 16.01 .2020

convictecl ancl sentenced the appellant as stated above, hence this appeal has

beerr filecl by the appellant against his conviction.

6. The facts of the case as well as evic-lence produced before the trial Cotrrt

find an elaborate mention in the impugnecl judgment, therefore, the same are not

reprorluced here so as to avoid dtrplication and unnecessary repetitiorr.

7. I-earned counsel for the appellant contended that impugnecl juclgment is

result of misreading and non-reading of material available on recorcl; that the

Iearned h'ial court has failed to consider that a single reasonable doubt in tl're case

is sufficient to bring the golden rule of benefit of doubt into operation; that there

are material contradictions in the evidence of prosecution witnesses rvhich makes

tlre case highly doubtful and the evidence of the sole eye witness is unrelialrle

and tlrat for alt or any of the above reasons the appellant shotrlcl be acqtrittecl of

tlre chargc by exter"rdiug him the Lrenefit of the doubt. In support of his

colrterrtions l're placetl reliarrce orr the record.

L Learr-recl APG atrd learned cottnsel for the cornplainant fully supportecl tlre

irnpugnecl juclgmetrt and cotrtended that the prosecution had provecl its case

beyontl a reasonabls d6,rbt against the appellant and as such the appeal be

disrnissed. In support of their contentions they placed reliance on the record.
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9. I ltnve ltcartl tlte lcarttt'tl counscl for the appellant as well as learnetl APC

nrrtl learnctl cotntst'l for tltc cotttplairrarrt arrtl lravc also perused the material

ayailatrlt' ttrl rt.ctrt.rl.

10. ll.rsctl ()n nly r'(tilss('ssrnt't'tt of lltt: cvitlcncrl of tlre ['W'.s especially tlre

rrrt'tlicnl t'r'itl('nc(, nlttl olltt'r nlt'rlical rcltorls, rccovery o( blrmcl .stainecl scissors

arrtl lrltrotl nl lltt' ct'ittttr sccnc I firrtl lhat lhe Prosecution has provecl beyond a

r.tirstrlfllrlt' tltrutrt tlrat Slralrirl (thc'tleceaserl) tvas murrlerecl by n sharp cutting

irrstrtrrtrtut tru or atrout 23.09.2016 nt abottt 2P^ at Shahrah-e-l,ia<1uat, Taj Paper

Ct:rrtrr', $th ll[oq']r, Karnclti'

11. Tlrt: orrly question left before ffle is whether it was the appellant who

rltrrtlererl the cleceased by with a sharp cutting instrument at the saicl time, date

antl lrrcation?

12. After tny reassessment of the evidence I find that the prosecution has

NOT proverl be1r6p61 a reasonable doubt the charge against the appellant

keeping in vierv that each crirninal case must be decicled on its own particular

facts and circurnstances for the following reasons;

(o) Aclrnittedly the 5,154 Cr.PC Statement of the complainant lvas
gir,,en with promptitude rvhilst he was at the hospital rvhich later
trecame the FII( so there is no question of any delay in lodging tlre
FIR. What does rai.se eye brorvs is that the appellant is nametl in the
FIR rvith the specific role of murclering Uie aeceasecl by lausing
him scissor injuries when at that time nobocly could have knorvn
the identity of the murrierer was and indeed as lve will see fronr the
evidence never could have knolvn with anl' clegree of certaintir
Surprisingly, during his cross examination the complainant states
that he did not notninate the apprellant on accorrnt of suspicion
which in fact seetns to be the case as the cnmplainant rvas not an
cye witness ancl nobody at tlre time of recorrling his S.15.1 Cr.PC
statcntetrt ltatl infortnetl hirn that the accused had crrn'rnritterl thtr
tnurtler. I-le lratl only been infornretl that tu,o bearder{ merl l\,ere
fighting arrrl as resttlt his trrother/tleceaserl had died. It seenr.s tlrat
tlte cotnplainant procec'rlerl orl the. nssumption that trecatrse the
accuscrl workctl witlt tltc tlc.ccasctl as his apprentice he conunittetl
tlte ttturtler rlespltc no ill lvill or ertnrity conring or1 recorrl betrvet'n
tlre rlcccasctl antl lltc acctrst'tl atrtl no nrotivc beirrg allegetl. In any
e vcnl the irtvcstil;ation proccetk'tl r.vith its sole focus 01 the
ap;rcllalrt wlto wits arrt'stctl a rlay aftcr the incirlent and from
wltrlnr tr() t'ecovcr), was ntarle antl no confession lvas nrade either
beforc the police or thc rtragistrate.

(lr) I firrtl tlrat thc prosecutiort's case rests or1 the eviclence of tlre sole
eye rvittlesses to the tntrrtler of the deceasecl and rvhether I believe
his evicletrce lvhose eviclerrce I slrall consider in cletail below;
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(i) Iiye rvitrte.ss PW 3 Muharnrned UstnaIr. He is an

itttlepettderrt witness. Accorcling to his evidence tlre

irtcitlcrtt took placc on 23.09,2016 at about 2/2.30pm wlrcn
Ite rvas nvailablt-, on ,1't* $th floor of the 'l'aj Paper celrtre
rvltt:re ltu trsctl to tlo $crcctl prirrting work. I"[c lrearcl ltue ancl

ct'ics nrttl vt,crrI to wlrcrc tlre noisc lvas coming frttm. I"Ie saw
one lru's()rr rvith bcarrl glving scissor blows to another

llet'Bon rvilh benrtl wlto was lratlly injtrrerl ancl lying on tlre

l,,routttl irr n lrool of blrtrtrl. I Ic wcnt to tlre Brountl floor ancl

collcctcrl pco;rlc arrtl wltcn he retttrnecl to tlre place of
ittcirklrt hc fortrrrl thc I(arkhana of garments Iockecl. FIe

cnllctl Asirn wlro ivas a relativc of tlrc cleceasecl who came
witlr tlrc policc wlto broke open the lock ancl they saw the
irrjurerl lying.

Tlris eye witrrc,ss was art inclepenclent witness who hat-l no

ennrity or ill rvill with the appellant and a.s such had no

reason to irnprlicate lrim in a false case and was also not
chance witness as he worked in the same building and gave
his S.161 Cr.PC eye witness statement within a day. FIe gave
his eviclence in a straight forward manner and as such I

l:elieve his evidence as regarcls hirn witnessing the incident.

The next isstre is wltether I believe tlrat he correctly
identified the appellartt as the person who murclered the
cleceased. Adnritteclly, it was a day light incident so seein6
the appellarrt ought not to have been an issue hor,vever he

aclrnitted cltrring his cross examination, " thnt lrc did not
lcttotu the rlectnserl atnl lhe ncatsed prior to tlrc incident".ln
his 5.161 Cr.l']C statemcnt he gave no hulia or description of
the appellant as the person who he saw attacking the
deceased with scissors. He only knew that he had a bearrl
which woulcl have in part covered his face. I{e gave no
sketch of the appellarrt to the police immediately after the
incident. It has r"rot even bome in evidence rvhether the
appellant had a beard or not at the tinre of the incident.The
apprellant was not an'ested on the spot btrt a tla1, after the
irrciderrt because he was nonrinatetl in the FIR sirnplf it
appears because he rvorket-l with the cleceaserl. Urrrler the
circulnstanccs narrated above it rvas inrperative for their tcr

havc bcur an iclcntification pararle to be sure that it rvas in
fact the appcllant r,r,ho this eyc rvitness sal\r nlul'rlering the
tlcccascrl witlr scissors horvcver llo such identificatiorr
;rararlc wfls ever lrclrl.

Ilr this rcs;rcct t'cliancc is plncctl on thc casc. oI Javed I(han V
statc (2017 sCMIi 52,1) conccrrring the nccessity for an early
hrrlin/rlescription of an acctrsctl b1' an eye rvitness be[or.e ar-r

irlctrtificaliolt parntlc antl tltc necrl to strictly [ollorv the rules
goverttirtg itlc'lrtificatiott paratles rvltc'rc it was helcl as nntler
at I',528 to 530:

"7. lNc lmua lrcnrd llrc lenrncd carrttsal nnd g(r,rc lln.ouglt tlrc
roconl. 'l'he proseuiliott cnsc resls ort llrc posiliut identifit:ntiorr
yracu,ilitrg,s nnrl lhe Forettsic Sciencc Lnbttrnlonl report uhiclt
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slnles llmt llrc btdlat cnsing senl to it ftulich runs slnted to hnue
bten picked rry from llrc crinrc sccne) tuns fred f'om llrc snnrc. pistol
(tdirh utfis n,ctn,ered from Rncos Klmn in nnollrcr cnse). Wtt

llrcn'fore yroc&\l lo consider both tlrse nspecls of tlrc cnsc. As
regnnls thr iienti/itntiott Ttroceedirtgs nnd their contett
lherr is n lorry line o/ ltrecerlcnts statiug tlmt identi/icntiotr
1trocretlinlqs rrtrtsl br cnrefitlly couilnctcd. ln Rmnznn t,
ILntyaror (All< 1929 Sii l,tg) Perceunl, lC, rurilitrg for tlrc lttdicinl
Ciulnri.ssittn(r's (lortrt (tlrc precursor of tlrc lligh Court of Sindlr)
lrld llml, rt'1'l1p roco,rqttltiort of n dacoil rtr otlrcr offeuder by n

lt(t'sorr toho ltns trot yreuiously seen him is, I thitrk, a /onn of
euitlr'trct', tuhich ltns nhunys to be tnlcen ruitlt a considernble
trrttorttrt ol cnrtliutt, becnuse rnistnkes are nlutnys Ttossible in
srtclt crrs{?s" (1nge 149, ailunm 2), In Alim u. Stnte (PI-D 1967
SC 307) Conrclhts Cl, ruln lmd deliucrer{ llrc judgrnenl of llils
Cottrl, with rcgnrd lo llu: nmller of ifunlifcnliort pnrndes lrcld,
llml, "Thcir kuitrressesJ oltportutrities for obserantiott of the
ulyrit ruerc cxtrenrely limited, Tlrcy hnd teuer seen ltinr
before. Tlrcy lmd piclced ortt the assnilnnt at tlrc
identificatiott pnrades, but tlrcre is n clear yoCsibility nrisirrg
ottt of tlrcir stntetrtertts thnt tlrcy il)ere nssisted to do so by
being slrotutr tlrc sccused person eorlier" (pnge 313E). In Ln!
Pnsmd _u. $&-tc (PLD 1981 SC 14?.) Dornb Pntel l, ruln lmrl
r{eliuered llrc jtrdgtrcnt of llris Corrl, held that, if a uitness hnd
rtot giuen a descriptiort of tlrc assnilmt irr lis stntenrcttt to
tlrc Police nnd identificntiott toolc Ttlnce four or fiue nrcnths
nfter tlrc nnrder it tttottld, "re-flct ngninst tlrc entire
yrosccrttion cnse" (pnge '145C).In n nrore recutl jurlgnent of tlis
Court, Irnrur Ashrnf u. Slate Q0A1 SCMR 424), tuhich u'ns

ruillrcsrerl by lftiklmr Mtimntnmd Clmrdlrry l, tlis Cotrrt luld tlmt,
it tttttst be ensured thnt the idetrtifyhry uifircsses nrust "not
see tlrc accrtsed nfter the cotrrntission of the t:rime till tlrc
identificntiotr pnrnde is lrcld innnedintely nfter tlrc anest of
the accrtsed ytsyssl,s rts early n.s ;rp551ble" (1tnge 485P).

8. The Conrplaiuntt (P$l-S) hnd not nrcntiorred any fenhres
of tlre nssailmfts eitlrc.r in tlrc FII( (7r in ltis stntement
recorrled unrler sectiorr 767, Cr.P.C. tlrcrefore tlrcre ll,ns n(,
benclunnrlc ngnirrst tuhiclt to test ruhether the nppellntrts,
tulro lrc lmrl idettified nfter ouer a yenr of tlrc crirne, aud
tulro he lnd fleetingly seetL utere iu fnct tlrc nchtnl ntlprits.
Neitlrcr ,f llrc huo Mngislrntes lmd ctrli.fied tlmt in llrc
idantificnliotr ytroct'rdilrgs llrc otlrcr Persons, nrttort,gsf ulnnt llu'
nplrllnnls ?o(,r'(, plnctrl, ?r,('11' of stntiln ' ogr,, ln,ight, hih mtd
colortrittg. Tlrc trtnin object of identificntitttr yrttceedirlg.s is fo
(ttnblo tt tuilttrss lo properlry itlenti.fy fi lt(rs(r,t ittt,olutd in n
crlttrtt nnd to cxclrrtle tlrc yossibilitry of n roifuless sirnyly
ctttt/inniug fi fnint rtcollectiott or ituyrassiutr, thnt is, of tn
oli, rlorrtrg, tnll, short, fat, tlin, dnrlc or fnfr slrs;recf ....

9, As rtgnrds llu idatttiticntion of tln, nypeilnnts lrcfore tlu,
lrinl cottrt lry Nnsir Melilnob (Pw-s), Stilterlnr Melnrnori Ahttrcd
Klmtt (Pw-6) AND ldrrss Mtimrnnmrl (PW-7) tlmt too tuill rtttt
nssist lln Proseutliott lrecmtse tlust rrrilrrrr.ssrrs lmd n nrutiter of
opyrorltttrilies lo see tlrctrt l,e{ara tlrcir slnlerrrctrts u,ere recortler1 lir
1l_nle u. Fnrtunn (PI-D '1985 SC 'l), tlrc mnjarity ltrlgrnent of tuliclr
tons nttlltored by Ajnuil Minn l, the lenruerl judge lrad helrl thnt
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ttn iienlificnliorr ynrnde utfis necessnry ruhen tlrc uituess
ttrrlry ltnil n fieeting glimytse of nrt nccuserl tuho u,ns n
.sfrrlll.gel, ns corttltnroil to tttt nccused utho tlrc ruituess lrrul
prruittrtsltl nrel n ntrttrbtr of tinrcs (pnge 25V) Tln, snnte

Itt'irrciflr u,ns !illort,ri itt llv trttrurit,tous judgnctrt ol tlis Cottl,
tliliur't'ttl lrrT Nrrsir Aslntn /,nlilrl l, irt llrc cnse of Murtffr Alntmd u

.$lrtlr'(19!rS 5(.MR 752-), itr ufiich cnse llrc nlnluclee lmrl rtnminad
tuillt lln' nlultttlors for sortrt, linrc nnrl ott su,ernl occnsiorts lmrl saert

llrcir .[tr*,s. ltt lltr yrrsertl lt1yt, of cnse llrc rulprils utere
rrquiratl lo bc iilurl ifinl tltrouSqh prol(r iilo.ttti/icrttiorr
lrntt'trtlitt.ss, ltotL,rilr,r, llte tntttttrcr iu uthiclt llrc
itlent i/ictttiott l,t'oc(uliuss tue re conrlncted rnisc scrictus
iottbls kts rroletl nbouQ otr tlrc crerlibility of tlrc process,
?-lto itlt'ttlificnliott of tlrc nyyellnuts itr cottrt by eye-
tttittresses utho lmil settt tlrc atlyrits fleetittgly once tuould be

irtcortst,t1uen t in1." (bold aclderl)

f'lre case of Mian Sohail Ahrrrecl V State (2019 SCMR 956)

Itas also etnphasizecl the care and caution which must be

taken try the courts in ensuring that an unknown accusecl is

correctly iclentifiecl.

As such for the reasons mentioned above I find that I cannot
place reliance on this eye witness as to the correct
identification of the person who murdered the deceased

beirrg the appelIarrt.

Otlrer evidence and consiclerations

(.) There was no other eye wihress to the incident.

(.1) No recovery was made from the appellant after his arrest.

(e) The appellant had no motive to murder the appellant.

(0 That although the medical evidence supports the prosecution case

it can only identify the nahrre of the injury, the seat of the injurl'
ancl type of weapon used but is of no assistance in identifying the
perpetrator.

(g) It is irrelevartt that the appellant after his arrest took the police to
tlte scetre of the critnc' as the police alreadl, kneu, *,here the crime
was conlnritted.

(lr) '['he ap;rcllarrt rlocs not apprear to have given a confession before the
police artcl cvctl if he hacl done so this vvould have been
inarlnti.ssible in eviclerrce. If the appellant did give such confession
to thc police tltcn it begs the question as to tvh), the appellant rvas
rrot ;'rrotlucetl bcforc thc rnagistratc in ortler to recorul his
confc.ssiott.

(i) T'lre a1>pcllant atlrnits in his 5,342 Cr.PC staternent that he did n,ork
with tlre tleceasetl at the shop but on tlrat day he u,as on leave anc'l

was playing cricket whilst the appellant rvas to attencl a rveclcling.
The wetlding arrd tlte workirrg together is supportive by other PW's
Itorvcver the prosecution has uot been able to prove beyoncl a
reasclnable doubt tlrat tlre appellant was pre.sent at the slrop at the
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tinte of the nrurtler. Thc prosecutions evirlcnce ultinratcly Lroils

tlolvrt to the assurnption tlrat because tlrc appellarrt workctl with
thc tlcceasctl ns his apprentice lre rnrrst havc killc'd lritn trut thc
prosecution have failerl lo protlucc sufficient eviclence to sltorv that
it rvils actually tlre nppellant wlro murrlerer{ tlre accttsccl.

Aclnrittctlly, tlrc scissors arrtl iron which wcre rccoverecl at tlrc
ct'inte scenc woulrl hnvc bttctr at tlre garmcnt factory any lvay for
ttsc itt sttclt likc lvork ntttl cottltl have been usccl by nnyone to

rtturtlcr the np1;cllant,

13. 1'htrs, trasetl ot'r the atrpve rliscussion, I firrd that the prosecution has NOT

[rt'oVetl its casc agairrst the appellant beyorrd a reasonable cloubt and by

cxterrdirrg the nppellant tlre benefit of ttre doubt for tlre reasons cliscussed above,

rvhich he is entitled to as a matter of right as opposed to concession, I hcreby set

asit{e the impugned juclgrnerrt, allow the appeal and acquit the appellant of the

cftarge. Ttre appellant slrall be releasecl unless lte is wanted in any other custocly

\ case.

14. TIte appeal stancls clisposed of irr tlle above terms.

T
is or-l 21
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