IN THE HIGH COURT OF SINDH, KARACHI

Present:
Mr. Mohammad Karim Khan Agha, J.

CRIM|NAL APPEAL NO. 570 OF 2019

Appellants 1) Muhammad Ismail Mazari s/o
Jam Chena Khan
2) Manzoor Khan son of Dost
Muhammad Khan through Mr.
Nadeem Ahmed Farooqi, Advocate

For State Mr. Muhammad Igbal Awan,
Additional Prosecutor General
Sindh.

CRIMJNAL APPEAL NO. 565 OF 2019

Appellants Abdul Ghani Qureshi son of
Muhammad Sadiq through Mr.
Mukesh Kumar Khatri, Advocate.

For State Mr. Muhammad Iqgbal Awan,
Additional Prosecutor General
Sindh. '
Date of Hearing 01.02.2024
Date of Announcement 13.02.2024
JUDGMENT

Molammad Karim_Khay Agha, J:- Appellants Muhammad Ismail Mazari,

Manzoor Khan and Abdyl Ghani Qureshi were tried in the Court of Special
Judge Anti-Corruption (Pyovincial) Karachi in respect of Crime No.21 of 2013
under section 409/34 PPC r/w Seclion 5(2) of Prevention of Corruption Act-ll,
1947 registered at I.S. ACH, Karachi and vide judgment dated 30.08.2019 the
appellants were convicted u/s.409/34 PPC and sentenced o suffer R.I. (or 04-
years each with fine of R#.5,00,000/- each, In case of default in payment they

shall suffer six (06) months more. Appellants were also convicted u/S.5 (2) of
7



Prevention of Corruption Actell, 1947 and sentenced to suffer R.I. for (B-yecars
cach with fine of Rs.3, 00,p00/- each. In case of default in payment they shall
suffer six (06) months moye, However, the benefit of Section 382-B was also

extended to the appellants, All the sentences were to run concurrently.

2, the brief facts of the prosecution case as per FIR are that this matter was
enquired on written complaint of District Food Controller, West Karachi with the
tollowing allegations:-
a) Storage of Goverpment Wheat at the hired godowns Al-Hamd, RE-1,
Usman, Zulligar existing at Maripur Road, in District West Karachi
during the period from 17.07.2012 to 16.01.2013, a shortage of 7172 bags

have been detected by the committee constituted to check the transaction

into said godowns,
b) Following staff was deputed for transaction into Wheat i.e. for storage
and releasing as per Government policy.

i) Abdul Ghani Qureshi, FGI (Incharge Godowns)
i1) Ismail Mazhayi FGI

iii)Zaheer Babay FGI

iv)Manzoor Khap FGI

v) Muhammad Hashim Chowkidar.

c) the District Food Controller, West, Karachi requested to register a case
against above alleged persons as they were found responsible for
misappropriation.
During preliminary inquiry by Anti-Corruption Establishment, the record ot
above Godowns regarding transaction of Wheat was secured as well as
statements of the Members of Enquiry Committee were recorded. In the light ot
evidence on record, the above accused persons were found involved in
misappropriation of a huge quantity of wheat (890.520 tons) worth of

Rs.2,50,15,200/ - hence this FIR.

3. After usual investigation the case was challaned and the appellants were
sent up for trial. The appellants pleaded not guilty to the charge and claimed

trial,

4. The prosecution in erder lo prove its case examined 05 witnesses and
exhibited various documents and other items. The statement of the
appellants/accused persops were recorded under Section 342 Cr.P.C in which

they denied all the allegatians leveled against them and claimed trial.

5. After hearing the payties and appreciating the evidence on record, the trial

court convicted the appellants and sentenced them as set out earlier in this
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llulnn“‘nl; th\C’(‘, the K\Pl)(‘”nnlg have filed these nPPenIS al’,”i”s‘ their

conviclions.

0. The facts of the casp ps well ag evidence produccd before the trial court
find an elaborale mention jiy the impugned judgment dated 18.05.2019 passed by
the trial court and, thereforg, the same may nol be rcpruducud here so as Lo avoid

duplication and unnecessary repetition.

7 Learned counsel [or jhe appellants have contended that they are innocent;
that no evidence has been produced that they had anything lo do with the
misappropriation of the wheat bags from the concerned godowns; that they were
convicled only on the basis of a departmental inquiry which was subject to audit;
that no witness made any gpecific allegation againsl them and that there is no
document to connect thep to the missing wheat bags and in any event all
documents are inadmissible being photocopies and as such for any or all of the
above reasons the appellants be acquitted by being extended the benefit of the
doubt. In support of their gontentions, they placed reliance on the cases of Major
(Retd) Mushtaq Hussain §hah v Lt. Col. (Rtd) Fazal Akbar (1995 P Cr.L] 1772),
Anwar Ali v The State (2022 YLR Note 103), Zakir Ali v The State (2022 YI.R
Note 147), Brig. (Retd) Kamal Rasool v James Rollins, Nigerian National & 3
others (2021 P Cr. L ] 382), Abdul Karim Kumbhar v The State (2021 YLR Note
10), Bashir Ahmed v Tha State (2022 P Cr. L ] Note 46), Mehar Ali Solangi v
The State (2023 YLR 1500), Muhammad Samiullah v The State (2022 SCMR 998)
and Abdul Zaheer v The State (2022 MLD 577).

8. Learned Additiong] Prosecutor General Sindh fully supported the
impugned judgment and gontended that since the prosecution had proved its
case beyond a reasonable gloubt the appeal be dismissed. He placed reliance on

the record.

9. I have heard the arguments of the learned counsel for the appellant,
learned Additional Prosegutor General Sindh and have gone through the entire
evidence which has been read out by the learned counsel for the appellants and
the impugned judgment with their able assistance and have considered the

relevant law including tha case law cited at the bar.

10.  After my reassessment of the evidence on record, 1 find that the
prosecution has NOT prqved beyond a reasonable doubt the charge against the

appellants for which they were conv icted for the following reasons;
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(@)

(b)

)

(d)

(e)

Admitledly, Appellant Abdul Ghani was assigned the task of
supervising ute godowns from where allegedly 7172 wheat bags

were misapprpriated along with the olher appellants and to keep
ITlowever none of the

the godowna in an orderly condition
appellants wepe based full time at any of the godowns. Rather they
came and wonl for roving inspections so it cannot be said that they
were present pl all times. Indeed, workers could load and unload
the wheal which was lransported Lo and from the godowns in their
absence,

No evidence lyas come on record as to how the figure of 7172 bags
was reached gpd its weight being 890.520 (ons. So it has not even
been proven by evidence the quantity which had gone missing,.

No wilness in his evidence has directly implicated the appellants in
the misapprqpyiation of the wheat bags. Rather two witnesses only
gave evidencq that out of the 4 godowns in which the wheat bags
were kept twq were in a shabby condition and since the wheat bags
were scatterad they could not count the stock. Significantly they
have nol sfated that any wheatl bag was missing  or
misappropriated. Keeping the godown in a shabby condition with
the wheat bzigs’ being scattered around at most might have called
for disciplinapy action' against the appellants rather than legal
action.

The Inquiry report which was relied on by the trial court, and was
not put to the appellants whilst recording their 5342 Cr.PC
statements ang as such is of no evidentiary value, even otherwise
found as unday in its conclusion;

“As per general policy the Incharge is responsible Jor proper slorage /
supervision / cuglody etc. Here shortage seems to be caused due to
improper superpision negligence in handling of Government stocks
and liable for agtion under rules. However, before initiating any action
Regional Audit Officer be asked to check the record of godowns in
details to finaljze the matter so that further legal action be taken
under relevant miles in Governmnent interest.” (bold added)

Hence even the jnquiry report found it to be a case of negligence at
the best and even this report this was subject to an audit report to
finalize the matter. No audit report was exhibited at trial which
could have definitively shown the number of allegedly

misappropriated bags.

It would seem that the prosecution case is anchored on the
misappropriate bags being sent to a godown in Ghotki where they
were not unloagled and disappeared. In this respect it is relevant to
reprocluce somq of the material parts of the IO’s evidence being PW 5
Ayaz Ali which Is set out below for ease of reference.

“Note; The PW is author of FIR as well as 1O of the case bul
unable lo disclose the malerial aspecls of lhe case, even he shown
ignorange of the facls of case mentioned in the FIR, which shows he
wanled fo give fovour to the accused. Lel maller be reporled to his
high ups s well as Chairman ACE for taking necessary aclion

agninst him.
t
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(f)

o record s siatenienld

/\ﬂf,,. above pote, e shows his willingness l
/evidence ns ynder:-

This mqlter pertaining lo (e shortage of 7172 w/wm‘( 1}11(/((/;;1‘;(5
Jront godowpeAl-Hamd & RB-1 Hawks-Bay. | rvr'(ml(’r! 16 ,[)1(,
Slalemenls of DIC-Sarfuraz Katnanger. I)I(,'-(‘)nu M. Rafiq, . -
Muhammad Ali Channar, FGI-Abid [issain, I'Gl-Peer C'I{llllrllzl Ji ‘/ ('m//
ele, they supported the proseculion mv{'siou. With ’J('/';H’ISSIIU’N' uj: /l/gl
ups 1 visited {he office of DIC-Gholki and r{’('or(lf'rl the s Z enien oj
DFC-Asghar §haly, according Lo liis statement 7172 jute bags werc

dispatched 1o said godown bul sanie were not de-loaded, due to
whicl Govy, sustained the loss of Rs.25015200/-. During days of

incident aceysed-Ances nr Relnnan was posted as DFC. (bold

added)

The star witness seems lo be DIFC-Asghar Shah however he was nol
called to give avidence and as such the inference u.nder A129 .(g)
Qanoon-e-Shahdat Ordinance 1984 can be drawn that if called to give
evidence he would not have supported the prosecution case. Of the
other 6 wilnesses whose 5.161 Cr.PC statement he recorded only two
gave evidence which as discussed above was only to state that two of
the godowns were in a shabby condition and he could not cou_nt the
bags. Neither witness directly implicated the appellants in the
misappropriatjqp of any wheat bags. Tive other PW’s on the
calendar of witnesses were also given up by the prosecution without
explanation so the same inference under Article 129 (g) Qanon-e-
shahadat Ordinance 1984 can also be drawn against them. The trial in
respect of any illegality in Ghotki also lead to an acquittal and it is
not even clear from the IO’s evidence from which godowns the 7172
wheat bags had come to Ghotki from i.e Karachi or else where in

Sindh

During cross examination the 1O also makes the following
admissions in respect of appellants Abdul Ghani and Manzoor Khan
which are set oyt below for ease of reference;

“Cross Examination to Mr. Mukesh Kumar IKhatri learned
advocq}_gfor accused-Abdul Ghani Qureshi.

It is fqct I have not produced any proof to show how
shortage of wheat was caused. It is fact Govt. policy in subject
matter has na been produced. [l is incorrect lo suggeslt thal I have nol
conducted impprtial investigation and submitted charge sheets on flimsy

grounds.(bold added)

“Cross !ixamination to accused-Manzoor Khan in person.

It is fagt he has been nominated on the statement of co-
accused Abdu] Ghani. Il is incorrecl lo sugges! that le was nol
remained posled al the godown during the days of incident.”(bold
added)

Hence, there is no evidence lo determine the shortage of wheat, if
any, from the cancerned godowns and one of the accused appears to
have been convicted mainly on the statement given against him by
another co-accused which is of no evidentiary value.
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all the dpeuments produced at trial are photo copies and ar

Inadmissible in evidence.

h ‘ 5
01 {lnd that thoere is no solid evidence lo prove that the appellants
“l“bﬂppropriqled the wheat bags and instead because they werc In
charge of the godowns It has been assumed/ presumed that they

are guilly of the offence so charged. It is well settled by now thal
convictions cgnnot be handed down based on assumptions and
presumptions and that convictions can only be based on reliable,
confidence fxis‘}'“ih‘i“ﬁg cogent evidence which is completely lacking
in this case.

1. Thus, based on the apove discussion, [ find that the prosecution has NOT

proved ils case against the appellants beyond a reasonable doubt for the offences

and as such all the appellants are acquitted

for which they have been ¢apvicted
ail bonds of the appellants on

of the charge and the appeg|s are allowed. The b

bail are discharged and they are free (o go.

12, The appeal is disposed of in the above terms.
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