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C.P. No.D-2179 of 2021'

Order with tule of Jud

I For hearing oi \4jsc No 12242/ 2022'

2. For order a-s to maintainabilil) ol PPtilion'

{

Mohammed Kadm Khan Agha J' The leamed advocate General Sindh has filed

an application for re view ot odet daled 72 04 2022'

2 The briel facts of the case are that Mr- Muhammed Ahmed' the alleged

contemnor's lePly to show cause notice was ieiectecl by this court vicle order

dated 03.72,2027 and vide order dated 18 01'2022 this cout fixed the matter for

tlre framing of the c hatge on 23 022022 against the alleged contemnor however

the chalge could not be framed <lue to the absence of the learned Additional

Advocate General (AAG) who was to act as prosecutor' The matter next came uP

for hearing once again on 09 03 2022 for lraming oI the charge when oflce again

the learned AAG was called absent' however on the next date it was ordered that

the learnecl AAG afld DAG should acldress this coult o11 who should actually

prosecute this case as there apPeared to be some confusion in that regard Vide

order ctated 14 03.2022 this court ordered the office of the advocate general to act

as prosecutor' Vide order dated 28 03 2o221earned AAG as Prosecutor sought

time to prePale the documents to be servecl on the alleged contemnor' On

72.O4.2o221ealned ad,'ocate general appeared and pursuatt to an apPli'ation

under 5.151 CPC contended that the Prosecutol shouid be froil the attomev

Generat's office. This court passed the following orcler on 12 04 2022 in resPect of

this asPect of the case which is now the order under leview which is set out

below for ease of relerence; 
,

27.05.2022,

Petitionel is Present h Pe6on'
itit.'s-**r, krt"tt additional Advocate General'

fnnl. trsnaa At, Assistant Attorney General

lur.Iobal Awan learned APG

Mr' Muhammad Ahmed alleged conlemnor'

rvti.gadarehm,-Ad"-oY:_:-:1'_e--1]"r"otontemnor
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Pltrs ant to earlier arderc in this case, Assistnfit Direclat FIA as Toell is

MmisLrv of Foreiln Affairs tnre fled lhetr rPspon'rs 'htrh lrc lakPn on recortl'

Ur- Soioi atn*'trtcs"val,nlalnomn on behalI of nlleged ronlentnor Mu]m"ttt"td.

Ahuted- Vtle enriie, ordcrs rc harl rrqurst'tl lle Adtoc'tl? Ccntnl'< offt't t'ttd

tle D.A.C. to nssist us that tolio should be the Prosecutot in tlis cose Vide orrlcr

dnte(t L4.03.2022 after henrinS tfu Pnrties, tltis Coutt aPpointed the Ath'ocnlc.

General Sindh to act os Piosecutor in tle canLempt c@e agninst illeged

conteflotot Muhafifiad Ahmed. Vide order dated 28 03 2022 Mr' Samtv Khtn'

Additional Adoocate Genenl Sindh nppeated before this Co rt and staleLl Lhnl hr

has beet appointetl as Prosecutor in this case by tle Ad'oo&te Cenert Siu'lh nnd

that he neeied. t'urthet tinxe to Sather necessary reler)anl clo.cutttcllts nncl 
.1!'t 

ttlesscs,

rohich le may ruish to call io tlut they could be handed ooer Lo the, nllcgel

contefinor to 8o througll tht snme pior to fiaming of the dtatge- 
.Toda':/' 

Mr'
calnan Taltbiddm, len-rncd Adoo'ale C,cneral has oppenred ond fled oppt'an11p-"

undrr \c(!ion $L ePC ,'hereby hc lns 'latc4 llnl it is llte Allomev Gcn'rnl 'or

Pakistarl zLtho shottk) prosecui this case as aPPosed to tle Adrtocate GeneraL

Offce as this tttatter concerlls tL'ith FIA.

We hau consilered his application tohich is CMA No'101772022 and

nrs u nole thnl LL 6 belalcd and alsa ouglt! to lMt'P nad? on llP lnst dnl" al
'htarins. ln ot]- t)ictt tltis nnllPr t< prcQethns fu[oP lltts Courl nttd tt.1lhtn lhi

iunsdiction ol lhis Courl and .on'ems brencll oJ 1'nd'rfakinS ol !ht' Corrl and n<

''us| q1l nece"sary rcquirPd paP?$/do.untenls 'for llP prcsPrtlian 'tre 
nl'en-'hr ttt

lhe frle of th$ Ciurt, czrttfied copies of tt'hclt car be oblnLned fton lhP ol[tie of

thi; Co;4. Leamed Ad1)ocalP General Sindlt ln< rclerrcd to nutlnrtll )41\
SCMR 161 that it sho11l(1be the Atlorne! General's offce uln slnuld prosecnlc

tiii i^tt", We haoe gone through the authontll anrl fncl it distingishable frot.t

ttu facts ond circumsian' e' of llis cnsc. as su h thc MEcellanPol$ Appltmou t '
diskssed nnd the Adrtocole General t hterted dlhoul furlhcr delay lo eillvr

Drose(u!? lltis case himself or aonlfiuP ,tilh th? appain!fi?nl of Mr' Snnt'nr
'Khan, Additbnal Adoocati Cenpral a: Prosecutor lo prose,ulP lhis 

'atc 
Pnot to

Lfu niexl date ol hPanng, learncd Adt-ocat? Cen?rnl Sindh or his uominee slnll

obtnm alL neceisnry doiunenl" requued lo p|osefltlc tltie 
'ns? 

Tnhl'h ohglll to.l'i

aoailabk in tfu offce nnd produce a llst af lt'itnesses (if nny), tL'lich are xeederl to

ptosecute tlis cfise

Mr. Badat ALafi, the ne11ly apPoiflted cotolseL states that he is 80ifi8 o

Genelal Adjolunfient fott 15.04,2022 to 05 05 2022, as such at fle req esl a.f

Ieamed ainsel for ihe alleged contem,tor afid Mr' Sanpat Khnn' leartel

Additional Atu)o;ak Geteral Sindh this mnttet slall cone uP on 77'05 2022 ttt

08:30 d.rn,"

J
3 We have heard the Parties and perused the tecold

#,
"72.04.2022.

M/s. Salman Talibuddin, Advocate Ceneral Sindh and Sarwar Khan,

Additional Advocate General.

Mr. Khaleeq Ahmed, Deputy Attorney Ceneral a/w Mr' Irshad AIi,

Assistant Attomey General.

Mr. Muhan-rrnad Ahmed alleged contemnor.

Mr. Aiimuilah, Assistant Chief oI Protocol, Ministry of Foreign Affairs'

Mr. Muhammad Asi{, Assistant Director, FIA Immigration, Karachi'
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4. It is doubtful whether the review aPPlication is maifitainable as an

application under 5.151 CPC being CMA 1,0777 /22 dated 08'04 2022 had already

lxen dismissed by this court and as such the aPPlicant cannot lat'fully have a

third bite of the chetY.

5. NoIe the less in order to avoid technicalities we shall Put aside this aspect

oJ the case and decide the review aPPlication on merits'

6. It is u,el] settled by now tl-lat the scoPe of review is very na 'ow and in this

case the application concerns an erlo! floating on the face of the lecorcl' lr this

respect reliance is Placed on the Judgment on review in the case of Justice Qazi

Faez Isa and other8 V The Plesident of Pakistan and others (Civil Review

Petitions No.296 to 301,308,309 and 509 of 2020 and CMA No 4533 of 2020 datetl

2s 0t.2022).

7. The main tluust of the arguments of the learned AAG is that under thP s'

4-A of the Cenkal Law officers Ordinance 1970, it is the roie of the Attonley

General's office to Prosecute contenPt oI coult cases and not the Advocate

General's office which is a clear error floating on the face of the record of lhe

order under review which as such should be altered accordingly to make tlre

DAG the Prosecutor which has the obligation to Prosecute the contemnol lje

also placed reliance on Govemment of Sindh Law DePartment (Sindh r'aw

Officers Conditions oI Service) Rules and Rules for the conduct oI the legal

affairs of the Govemment of Sindh. In his counter affidavit lealned counsel lor

the alleged contemno suPpo*ed the contentiols of the learned AAG however

during oral submissions he declined to make any submissions on this asPect of

the matter. The Iearned APG, on court notice, submitted thaL it was not tl'le

domain of the PG's office to Plosecute contetlPt cases which should be eitirer'

tfuough the Advocate General's office or the Attorney Ceneral's office but orl

balance was of the view that the Attomey General's olfice should be the

prosecutor. In supPort of his contentions he placed reliance on the cases of

Salyed Hassan tkough Legal Heirs v' Chief Land Commissioner' Puniab'

Lahore and others (2000 SCMR 1440) and Criminal Miscellaneous Application

No.296 of 2008 iry'and Criminal Original Petition No 38 of 2009 (2009 SCNIR

780).On the other hand learned DAC has contended that it is the a'lvocate

General's office which should act as Prosecutor' He telied on ihe cases of The

State v. Muhammad Akbar Cheema (PLD 1993 Lahore 658)' Naushaba I(azi' XII

.(

,/ LL
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Civil Judge Kara.hi (South) v. Mehiabeen Rarzana, Advo(ate (2003 P Cr' L J

8. The learned AAG'S contentions revolve almost entirely around S 44 of the

Central Law oflicers Ordinance 1970 which is reploduced for ease of reference

below;

{

"4A. Cenkal Law Officers to be deemed to be Public Prosecutors'
etc. Notaithstand.ing anything contained in an1 otlet latL' for the tine bc-in1 i 

-

forc? all Addihon;l A orncv>-GPnPral. DeptLty AllornPtls'CetPml nn'1

LArsislanl Allorne!-C'?nerall shall bP deemcd lo b? publtc PtosPculors a d rhnll.

Le ampetett to initinte, fle and condtct antl praceedings, ilcl ding aryeal ant)

rerision, lor and on behal) of th" ferl?rat Cot)crnlnenl b?fore nny ' outl or lrtbtnnL'

inrludmg n special courl .on\lituled undet 4nU la'tr"

(

9. It is notable that this section does not include contemPt Proceedings

which are a clifferent category of Proceedings whele by the Prosecutor is usuall)

a peFona designate and aPPears to be a deliberate omission by the legisiature'

Even otherwise the Ordinance orily relates to Federal law of{icers and does not

cover the Positioll of Provincial law officers in such mattels' Basecl or the

particular facts ancl circumstances of tl.tis case where the orrginal Proceedings

corunenced befole the family court in Mdfu Karachi, the Petition was Dlovell

before this High Coud, the cause of the origlnal action arose in Karachi and the

alleged contemPt wa6 made before the High Court oI Sindh we find that the

Prosecutol' should be the advocate general of Sindh or a Person desiSnated bl'

him Irom his oflice especially as the alleged contemnor is a selving law officer

in the Attorney general's office which may have a conllict of interest in

prosecuting this case Before Parting with this ordel we note that logicallv the

prosecutor ought to be lrom the PG's office which has greater exPe ence in

prosecuting cases however this does not aPPear to be the legal Position and

perhaps this is an issue which the legislature in its wisdom may want to look into

especially as the creation of the office of the PG is a relatively lecent deveioPment

after the Statutes/Ordinances/Rules etc relied upon by the various Pariies rll this

10. We are fortified in our finding by the case oI Naushaba Kazi (SuPra)

where by an advocate of this court who had allegedly cofiunitted contemPt

before a Family Court Judge in Karachi was Prosecuted by the AAG which case

was heard and decided after the irtsertion oI S.4A of the Central Law officers

Ordinance 1970.
I

r
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71. As such since we find no error floating on the face o{ the record ancl as

such the Ieview application is dismissed and the learned Advocate General or a

persol designed by him amongst the AAG's working in his ofiice is directed to

prosecute these contemPt proceedings and is directed to Provide all necessary

documents to the alleged contemnor and his counsel who shall both be Present

before this coud on the next date of hearing without fail as sufficient time for this

purpose has already been glafited.

72. A copy of this order shall be sent to the Advocate General Sindh'

Mr. Sarwar I(han, Additional Advocate General, Mr" Irshad Ali, Assistant

Attomey General. Mr.Iqbal Awan learned APG, Mr' Muhammad Al.rmed alleged

contemnor, Mr, Badar Alam, Advocate for the alleged contemnor for information

and compliance.

To come up on Friday 3'a ltrre 2022 ar 08.30 am for Iurther proceedings

{
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